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CONFLICT OF LAWS IN MATRIMONY 

 

 
Abstract 

Marriage gives rise to conjugal relations, obligations and rights for both the spouses. 

Therefore, what the law seeks to enforce is the recognition and discharge of marital obligations 

of the married state. Withdrawal from this state of things called ‘the home’ is violation of 

matrimonial duties and obligations. It is believed in India that the conjugal right is not merely 

creature of the statue. Such a right is inherent in the very institution of marriage. 

Whenever the Courts are faced with a claim that contains a foreign element that is when 

Private International Law has a function to perform. This branch of law is also called Conflict 

of Laws. The function of Private International Law is complete when it has chosen the 

appropriate system of law. Courts resolve conflicts by the principles of comity or courtesy. The 

courts also use the principle of reciprocity to resolve conflict of laws. In cases where the wives 

of NRI are abandoned or deserted by their husbands then in that case which law will apply. 

Will courts apply law of the forum or foreign law?  

There is no specific legislation with regard to NRI marriages. There is an urgent need 

for legislative intervention. Government must legislate because justice to all is a far more 

satisfactory way of dispensing justice than justice from case to case. Courts framed its own 

minimum rules of guidance for securing the certainty for NRI wives. Court also observed that 

it need not await legislative initiative, it can ‘accomplish the modest job within the framework 

of the present statutory provisions if they are rationally interpreted and extended to achieve the 

purpose’. Court said ‘a beginning has to be made as best as one can, the lacunae and the errors 

being left to be filled in and corrected by future judgments’.  
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“Marriage is the very foundation of civil society, and no part of the laws 

and institutions of a country can be of more vital importance to its subjects 

than those which regulate the manner and conditions of forming, and if 

necessary of dissolving the marriage contract.”  

Lord Westbury 

Lord Westbury’s dictum in Shaw v Gould
1
 still holds true. 

 

Introduction 

Marriage is a holy union. It joins two individuals for life. This is the basic belief across 

religions. Divorce being a thorny issue, the courts have a duty to make every possible effort to 

save the institution of marriage and must insist on performance of matrimonial obligations with 

prudence. Divorce under any personal law is devastating for all the interested parties of that 

union. 

The essence of marriage is understood as “… a sharing of common life, a sharing of all 

the happiness that life has to offer and all the misery that has to be faced in life, an experience 

of the joy that comes from enjoying, in common, things of the matter and of the spirit and from 

showering love and affection on one's offspring ". Living together is a symbol of such sharing 

in all its aspects. Living apart is a symbol indicating the negation of such sharing. It is 

indicative of a disruption of the essence of marriage. And if disruption continues for a long 

period, it would indicate breakdown of marriage.
 2
 

 Marriage gives rise to conjugal relations, obligations and rights for both the spouses. 

Married state requires the discharge of common obligations imposed by the institution of 

marriage on them. Therefore, what the law seeks to enforce is the recognition and discharge of 

marital obligations of the married state. Withdrawal from this state of things called ‘the home’ 

is violation of matrimonial duties and obligations. It is believed in India that the conjugal right 

is not merely creature of the statue. Such a right is inherent in the very institution of marriage.
3
 

Public policy, ethics, values & morals of a society are paramount in all jurisdictions. 

Therefore, marital relations are considered as the very foundation of a sound family system and 

hence safeguarded and protected. Severance of marital ties are allowed only in the manner and 

                                                             
 

1(1868) L.R. 3 H.L. 55, 82 
2 Law Commission-71st Report on the Hindu Marriage Act, 1955-- "Irretrievable Breakdown of Marriage as a 

Ground of Divorce. Para 6.5. 
3  Bipin Chander Jaisinghbhai Shah v Prabhawati, AIR 1957 SC 176. 

http://indiankanoon.org/doc/590166/
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for the cause specified by law. Divorce is discouraged, and if at all permitted, is only for grave 

reasons. 

The Apex Court observed that desertion is not the withdrawal from a place but from a 

state of things, which is 'the home'.
4
  For desertion as a ground under section 13(1) (ib) of 

Hindu Marriage Act, 1955, two essential conditions relating to deserting spouse must be 

present, namely, the factum of separation, and the intention to bring cohabitation permanently 

to an end (animus deserendi). Two essential elements must be present so far as the deserted 

spouse is concerned:  the absence of consent, and absence of conduct giving reasonable cause 

to the spouse leaving the matrimonial home to form the necessary intention to desert. All these 

four grounds have to be proved by the complainant.
5
  

Lord Ried observed in Gollins v Gollins that “In matrimonial affairs we are not dealing 

with objective standards; it is not a matrimonial offence to fall below the standard of the 

reasonable man (or the reasonable woman). We are dealing with this man or this woman.”
6
 

 Justice Chandrachud in N.G. Dastane v S. Dastane
7
  observed that “The court has to 

deal, not with an ideal husband and an ideal wife (assuming any such exist) but with the 

particular man and woman before it. The ideal couple or a near-ideal one will probably have no 

occasion to go to a matrimonial court for, even if they may not be able to drown their 

differences, their ideal attitudes may help them overlook or gloss over mutual faults and 

failures.”
 8

 

Therefore, where matters relate to delicate human relationship like matrimony, one has 

to see the probabilities of the case and not apply the test of proof beyond the shadow of doubt 

to matrimonial relationships between husband and wife.  

Lord MacDermott, referring to the description of Sir William Scott said ‘in Preston 

Jones v. Preston Jones that the jurisdiction in divorce involves the status of the parties and the 

public interest requires that the marriage bond shall not be set aside lightly or without strict 

enquiry. The terms of the statute recognise this plainly, and I think it would be quite out of 

keeping with the anxious nature of its provisions to hold that the court might be "satisfied" in 

respect of a ground for dissolution, with something less than proof beyond reasonable doubt.”
9
  

The observations made by Lord MacDermott are still very relevant to the very 

institution of marriage in India, therefore, may be not ‘proof beyond reasonable doubt’ but 

definitely a strict inquiry in matter of dissolution of marriage is an absolute must. Therefore, a 

                                                             
4
 Id. 

5 See Mulla Hindu Law, 21st ed, Butterworths.India. 
6 [1963] UKHL 5  
7 AIR 1975 SC 1534 
8 Refer, (1975) 3 SCR 967 
9 Preston Jones v. Preston Jones [1951] A.C. 391, 417. 

https://indiankanoon.org/doc/198827109/
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duty is imposed on the court in the first instance, to make every effort possible to bring about 

reconciliation between the parties. In matrimonial matters, the approach of the court is required 

to be more constructive and Humane, since a matrimonial relationship and the welfare of the 

off springs is at stake.
10

 Mulla says the court must not lose sight of the fact that dissolution of 

marriage is a matter of grave import and the last expedient of the law.
11

 

 

Foreign Element 

But all these observations and rules are thrown to the winds, the moment a foreign 

element in present in a fact scenario. Foreign element means an element or issue in a case 

which necessitates consideration of a law or a legal norm other than the law of the land or 

domestic law. Whenever the Courts are faced with a claim that contains a foreign element that 

is when Private International Law has a function to perform. This branch of law is also called 

Conflict of Laws. Private International Law is that part of Indian law which comes into 

operation whenever the court is faced with a claim that has a foreign element. Courts of the 

forum apply Private International Law to resolve conflicts. It is all pervading. 

‘It starts up unexpectedly in any court and in the midst of any process. It may be sprung 

like a mine in a plain common law action, in an administrative proceeding in equity, or in a 

divorce case, or a bankruptcy case, in a shipping case or a matter of criminal procedure. … The 

most trivial action of debt, the most complex case of equitable claims, may be suddenly 

interrupted by the appearance of a knot to be untied only by Private International Law.’
12

  

Therefore, Courts identify the appropriate applicable law for conflict resolution 

process. This is done by answering these questions. 1) Does the Court have Jurisdiction? 2) 

Classification or Characterization of the cause of action which means to allocate the issue to its 

correct legal category. 3) Identification of Lex Causae or the law that governs the cause of 

action. 4) Recognition and Enforcement of Foreign Judgements and Decrees. 

The function of Private International Law is complete when it has chosen the 

appropriate system of law. Its rules do not furnish a direct solution of the dispute, and this law 

resembles the inquiry office at a railway station where a passenger may learn the platform at 

which his train starts.
13

 

When a judge at the forum is seized of a case with a foreign element, he applies or 

enforces the chosen law which is the law of the forum but he must take in to consideration the 

foreign law which is an important fact in the case. Then the Judge attempts to create and 

                                                             
10 S 23(2), (3) of HMA also see supra 4 at pg 1017. 
11 supra pg 829 
12 Frederic Harrison, Jurisprudence and the Conflict of Laws, pp 101-102. 
13 Cheshire and North’s Private International Law, Butterworths 13th Ed, pg 8. 
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enforce a right as nearly as possible similar to that which would have been created by the 

foreign court.  But this method of conflict resolution does not do complete justice.  Therefore, 

courts resolve conflicts by the principles of comity or courtesy. The courts also use the 

principle of reciprocity to resolve conflict of laws. 

But unfortunately, all these methods don’t seem to work in cases of NRI Marriages. In 

cases where the wives of NRI are abandoned or deserted by their husbands or where NRI 

husbands marry and leave behind their wives or in cases where NRI husband and his bride both 

being Indian domicile get married abroad and wife gets back to India due to ill-treatment and 

files for matrimonial relief in Indian Courts or husband files for relief in foreign courts, then in 

that case which law will apply. Will courts apply law of the forum or foreign law?  

 

How will the courts resolve conflict of laws? 

         The issue of “NRI Marriages” has gained paramount importance over the years as the 

problem of Indian women trapped in fraudulent marriages with Non-Resident Indians (NRIs) 

and People of Indian Origin (PIOs) has assumed alarming dimension. 

 There is no specific legislation with regard to NRI marriages. There is an urgent need 

for legislative intervention. Government must legislate. Till this date Private International Law 

is a Judge made law. Chandrachud, C.J. has observed that Justice to all is a far more 

satisfactory way of dispensing justice than justice from case to case.
14

 

 Matrimonial disputes are one of the most challenging and complex areas for legal 

intervention. The prevalence of marriages being celebrated under various personal laws in 

India adds to the complexity of these disputes. Issues become complex when a marriage steps 

beyond the borders of a country and its legal system. These marriages then enter a ‘maze’ of 

private international law that deals with the interplay and conflict of laws of different countries. 

 This has necessitated an urgent need to build safeguards to protect these women and 

make them aware of their legal rights. Law Commission in 1976 submitted its sixth-fifth report 

in which it prepared a draft bill on this subject. 

 

Appeal to Legislate 

The Courts in India have time and again appealed to the Indian Legislature to legislate a 

law that seeks to avoid injustice to Indian wife whose NRI husband obtains an ex parte decree 

of divorce from foreign courts.  The Apex Court has observed: “ Our legislature ought to find a 

solution to such schizoid situations as the British Parliament has, to a large extent, done by 

                                                             
14 Observed in Mohd. Ahmed Khan v Shah Bano Begum AIR 1985 SC 945 at 945. 
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passing the "Recognition of Divorces and Legal Separations Act, 1971". Perhaps, the 

International Hague Convention of 1970 which contains a comprehensive scheme for relieving 

the confusion caused by differing systems of conflict of laws may serve as a model. But any 

such law shall have to provide for the non-recognition of foreign decrees procured by fraud 

bearing on jurisdictional facts as also for the non-recognition of decrees, the recognition of 

which would be contrary to our public policy. Until then the courts shall have to exercise a 

residual discretion to avoid flagrant injustice for, no rule of private international law could 

compel a wife to submit to a decree procured by the husband by trickery. Such decrees offend 

against our notions of substantial justice.”
15

 

 Apex Court also observed: “The rules of Private International Law in this country are 

not codified and are scattered in different enactments such as the Civil Procedure Code, 

the Contract Act, the Indian Succession Act, the Indian Divorce Act, the Special Marriage 

Act etc. In addition, some rules have also been evolved by judicial decisions. In matters of 

status or legal capacity of natural persons, matrimonial disputes, custody of children, adoption, 

testamentary and intestate succession etc. the problem in this country is complicated by the fact 

that there exist different personal laws and no uniform rule can be laid down for all citizens. … 

This glaring fact of national life has been recognised both by the Hague Convention of 1968 on 

the Recognition of Divorce and Legal Separations as well as by the Judgments Convention of 

the European Community of the same year. Article 10 of the Hague Convention expressly 

provides that the contracting States may refuse to recognise a divorce or legal separation if 

such recognition is manifestly incompatible with their public policy.”
16

 

Today, then ever in the past, there is a need for definite rules for recognition of foreign 

judgments in personal and family matters, and particularly in matrimonial disputes. 

After having made repeated requests to legislature to come up with a suitable 

legislation with specific guidelines to regulate matrimonial disputes where foreign elements are 

present, Courts framed its own minimum rules of guidance for securing the certainty for NRI 

wives. Court also observed that it need not await legislative initiative, it can ‘accomplish the 

modest job within the framework of the present statutory provisions if they are rationally 

interpreted and extended to achieve the purpose’. Court said ‘a beginning has to be made as 

best as one can, the lacunae and the errors being left to be filled in and corrected by future 

judgments’. The Court set out the following guidelines: 

                                                             
15 Satya vs Teja Singh AIR 1975 SC 105. 
16 Y. Narsimha Rao v Y. Venkata Lakshmi, 1991 (3) SC 33 

https://indiankanoon.org/doc/171398/
https://indiankanoon.org/doc/1450343/
https://indiankanoon.org/doc/181765931/
https://indiankanoon.org/doc/4234/
https://indiankanoon.org/doc/4234/
https://indiankanoon.org/doc/492977/
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“The jurisdiction assumed by the foreign court as well as the grounds on which the 

relief is granted must be in accordance with the matrimonial law under which the parties are 

married.  

The exceptions to this rule may be as follows: (i) where the matrimonial action is filed 

in the forum where the respondent is domiciled or habitually and permanently resides and the 

relief is granted on a ground available in the matrimonial law under which the parties are 

married; (ii) where the respondent voluntarily and effectively submits to the jurisdiction of the 

forum as discussed above and contests the claim which is based on a ground available under 

the matrimonial law under which the parties are married; (iii) where the respondent consents to 

the grant of the relief although the jurisdiction of the forum is not in accordance with the 

provisions of the matrimonial law of the parties.”
17

 

Court also said that the parties do and ought to know their rights and obligations when 

they marry under a particular law. Court observed that with rise of marriages with NRIs the 

Union of India may consider enacting a law like the Foreign Judgments (Reciprocal 

Enforcement) Act, 1933 enacted by the British Parliament under Section (1) in pursuance of 

which the Government of United Kingdom issued Reciprocal Enforcement of Judgments 

(India) Order, 1958. 

The Apex Court also gave three recommendations to safeguard interests of women:- 

(1) No marriage between a NRI and an Indian woman which has taken place in India 

may be annulled by a foreign court; 

(2) Provision may be made for adequate alimony to the wife in the property of the 

husband both in India and abroad. 

 (3) The decree granted by Indian courts may be made executable in foreign courts both 

on principle of comity and by entering into reciprocal agreements like Section 44-A of the 

Civil Procedure Code which makes a foreign decree executable as it would have been a decree 

passed by that court.
 18

 

But unfortunately, the first Stage in Conflict of Laws being Jurisdiction, the issue and 

exercise of jurisdiction will always be based on the principles of Domicile and Residence 

which is the PIL rule of Lex fori. Hence, the above recommendations would not be very 

helpful. 

It is importance for Nation State to entire into bilateral and multilateral agreements just 

as the European Nations did under the Brussels II framework Regulation of recognition of 

                                                             
17 Id. 
18 Neeraja Saroph v Jayant Saraph 1994 SCC (6) 461. 
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foreign orders between EU countries. The impact of Brussels II is that if one is divorced in 

Europe, then there is a probability that the marriage will be recognized in one of the member 

states such as Britain. The problem would arise is when one gets divorced outside of the EU 

countries. Proving a valid divorce would be very difficult.  

It is also difficult to issues judicial documents to a defendant when he is not in the same 

territory as the plaintiff. But service of proceedings is necessary for justice to be done.  

India is a signatory to The Hague Convention on the Service Abroad of Judicial and 

Extrajudicial Documents in Civil or Commercial Matters, 1965. And India must sign The 

Hague Convention on the Recognition of Divorces and Legal Separations, 1970 

Recognition of divorces and legal separations 

The 1970 Convention regulates the recognition of divorces and legal separations. It is 

possible only if these divorces have been performed according to the correct legal process in 

the state where the divorce was obtained. Not all divorces need to be recognized under the 

convention.  

Only those divorces and legal separations are recognized in all other Contracting States,  

which are obtained in a state where at the time of institution of the proceedings
19

 the 

respondent had his/her habitual residence there, the petitioner had his habitual residence for at 

least a year or together with his/her spouse last habitually resided there or both were nationals 

of that state or if only petitioner was a national of that State, many other requirements have to 

be fulfilled as given in Article 2 of 1970 Convention.
20

 

                                                             
19  "Convention of 1 June 1970 on the Recognition of Divorces and Legal Separations" 
20 Article 2 Such divorces and legal separations shall be recognized in all other Contracting States, subject to the 

remaining terms of this Convention, if, at the date of the institution of the proceedings in the State of the divorce 

or legal separation (hereinafter called "the State of origin") -(1)   the respondent had his habitual residence there; 

or (2)   the petitioner had his habitual residence there and one of the following further conditions was fulfilled -

a) such habitual residence had continued for not less than one year immediately prior to the institution of 

proceedings; b) the spouses last habitually resided there together; or (3)   both spouses were nationals of that 
State; or (4)   the petitioner was a national of that State and one of the following further conditions was fulfilled 

a) the petitioner had his habitual residence there; or b) he had habitually resided there for a continuous period of 

one year falling, at least in part, within the two years preceding the institution of the proceedings; or (5)   the 

petitioner for divorce was a national of that State and both the following further conditions were fulfilled - a) the 

petitioner was present in that State at the date of institution of the proceedings and b) the spouses last habitually 

resided together in a State whose law, at the date of institution of the proceedings, did not provide for divorce. 

https://en.wikipedia.org/wiki/Legal_separation
https://en.wikipedia.org/wiki/Legal_separation
http://hcch.e-vision.nl/index_en.php?act=conventions.text&cid=80
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The UK is a signatory to the Hague Convention on the Recognition of Divorces and 

Legal Separations, 1970. It has adopted the convention as part of domestic law in 1971. UK 

has now replaced the 1971 Act with Family Law Act, 1986. Therefore British domestic law is 

equipped to validate foreign divorces. The Family Law Act, 1986 is broad enough to also 

provide for divorces which have been formalized as an order in proceedings by the court of the 

relevant country, and those informal divorces which have been made in the community as per 

the relevant custom. This is particularly common in the Hindu and Muslim religions.  

The leading case is Quazi v Quazi
21

 in which the couple was divorced in Pakistan as per 

a talaq divorce which involved the husband formally repeating before witnesses the word 

‘talaq’ three times. The talaq was then given to the relevant authority and notice given to the 

wife. The issue decided by the Court of Appeal and eventually the House of Lords in 1979 was 

whether the talaq process was within the definition of ‘quasi- judicial proceedings’. It was held 

that there was a valid divorce as the talaq was officially recognised by the law of Pakistan as 

leading to an effective divorce. 

In the recent case of NP v KRP
22

  there was a customary panchayat divorce in India 

which was argued by the ex wife to be invalid under English law on the basis that she had not 

known of or consented to the divorce in India. The divorce was not part of judicial 

proceedings, it was extra judicial and in order to be a valid divorce under panchayat system at 

least one of the parties must wish to divorce and the divorce must be endorsed by the 

community and family; there were no requirement for notice to be given to the other party to 

participate. Therefore, the British courts held the divorce valid as it was recognized in India. 

 

Too much process, not enough service 

The Hague Convection on the Service Abroad of Judicial and Extrajudicial Documents 

in Civil or Commercial Matters, 1965 provides for Service of process, which is the method by 

                                                             
21 [1979] 3 All ER 897 HL(E) 
22 [2013] EWHC 694 (Fam) 

http://www.lexisnexis.com/uk/lexispsl/family/home
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which a defendant is formally and officially notified that an action is pending against him and 

that he must respond.
23

 While filing the initial pleading commences a lawsuit, from a 

defendant’s perspective, service of process marks the beginning of his compulsory 

involvement.
24

 

Service of process under the Convention is too costly, time consuming, and unreliable. 

The defining feature of Hague Service Convention, the Central Authority system, adds 

unwarranted expense and delay to the already expensive and protracted process of civil 

litigation. The Central Authority completely fails to effect service on a foreign party in a 

significant percentage of cases. The  question is whether the Hague Service Convention 

actually permits litigants to sidestep the Central Authority and serve process simply, reliably, 

and directly—by mail. India opposes any direct service even by mail and requires service 

through Central Authority only. The Hague Service Convention provides one, universal 

mechanism to accomplish service of process within a party’s territory. Each nation must 

establish a “Central Authority,” which both receives and executes requests for service of 

process. Although it is easy to describe, but in practice the Central Authority system does not 

accomplish the stated goals of the Hague Service Convention, to simplify and expedite the 

service of documents abroad. Service of process under the Hague Service Convention often 

adds six months or more to an already delay-ridden judicial process. Even worse, however, is 

that nearly one in five service requests takes longer than a year to complete, and one in ten 

requests is never honoured at all. The Convention becomes inapplicable if address of person to 

be served is not known. In cases where the matter is not civil or commercial, the convention 

                                                             
23 See Miss. Publ’g Corp. v. Murphree, 326 U.S. 438, 444–45 (1946) (“[S]ervice of summons is the procedure by 

which a court having venue and jurisdiction of the subject matter of the suit asserts jurisdiction over the person of 

the party served.”). 
24

 See FED. R. CIV. P. 4(a)(1)(E) (requiring a summons of service to notify a defendant that a failure to appear 

will result in default judgment); TEX. R. CIV. P. 99(c) (requiring a citation to provide notice that if a defendant 

fails to file a written answer with the clerk, default judgment may result); see also Robert B. von Mehren, 

International Control of Civil Procedure: Who Benefits?, 57 LAW & CONTEMP. PROBS. 13, 14 (1994) (“As a 

general proposition, service is important in two respects. First, it may confer jurisdiction in some cases, and, 

second, it functions to give notice of the nature and venue of the case to the defendant.”). 
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will not apply. The Hague Convention would become inapplicable where the document to be 

served is not a judicial or an extra-judicial document. 

 

Indian Courts are now more receptive to foreign orders 

But in Anupama Sharma v. Union of India
25

, the summons issued by the New York 

Court was privately delivered to the Petitioner in the proceedings which were pending before 

the New York Court. The petitioner contended that the service of summons was contrary to 

Article 3 and 5 of the Hague Convention since the summons was served not by the U.S. Court 

to the Indian Government but privately delivered. The Petitioner also submitted that India had 

specifically opposed Article 10 of the said Convention, which permits service of summons or 

judicial documents by postal channels directly to the persons staying abroad. However, the 

Bombay High Court observed that it will not be possible for it to stay the service of summons 

while exercising its writ jurisdiction under Article 226 of the Constitution of India and the 

petitioner can take the said objection before the New York Court and if her contention is right, 

the New York Court may ask the respondent to serve the summons again, in terms of the 

provisions laid down under Article 3 and 5 of the Convention. The Service Convention is not 

very useful in getting the defendants to depose before the appropriate forum because of the 

procedural lapses.   

In Gunjan Salgia Nahar vs Akash Nahar,
26

 Court held that a petition for divorce filed in 

a foreign country if not seeking divorce on a ground recognized by the Hindu Marriage Act, 

1955 would ex-facie be vexatious if the parties are Hindu. This court applied the conflict of 

law rule that was laid down by Apex Court in Y. Narasimha Rao & Ors. Vs. Y. Venkata 

Lakshmi & Anr
27

, which said, judgment of a Foreign Court which is not founded on a law 

recognized in India concerning matrimonial issues is not recognized in India. The Delhi High 

                                                             
25 W.P.(L) No.119 of 2014 
26 Delhi High Court Judgement dated 24 August, 2016, 
27 (1991) 3 SCC 451 

https://indiankanoon.org/doc/590166/
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Court observed that if a party initiates proceedings on being domiciled in a foreign country for 

annulment of the marriage and the parties are Hindus, their matrimonial bond would be 

governed by the Hindu Marriage Act, 1955. The Court abroad cannot annul the marriage as per 

the matrimonial laws of that country. The annulment has to be as per the matrimonial laws of 

the country of nativity of the parties. A petition seeking annulment of marriage or grounds 

other than the ones permissible under the Hindu Marriage Act, 1955 would be vexatious.  

But of late we do find courts being more receptive to foreign court order and 

judgements. 

In Surya Vadanan v. State of T.N
28

, the court opined that there is no reason why the 

principle of comity of courts should be jettisoned, except for special and compelling reasons. It 

also said the principles for dealing with a foreign judgment are laid down in Section 13 of the 

Code of Civil Procedure
29

. Section 13 of the Code of Civil Procedure deals with Foreign 

Judgment.  

In P.K.Srikumar vs Harshitha Gopinathan
30

, the Court held that due respect has to be 

given to the orders of the Foreign Court, as the Foreign Court has the most intimate contact 

with the issue involving the custody of the minor child, who is a citizen of USA. Therefore, as 

per Section 13 of the Code of Civil Procedure, the order of the Foreign Court is to be construed 

as conclusive in matter of custody. 

                                                             
28(2015) 5 SCC 450 
29 Sec.13: When foreign judgment not conclusive - A foreign judgment shall be conclusive as to any matter 

thereby directly adjudicated upon between the same parties or between parties under whom they or any of them 

claim litigating under the same title except -(a) where it has not been pronounced by a Court of competent 
jurisdiction;(b) where it has not been given on the merits of the case; (c) where it appears on the face of the 

proceedings to be founded on an incorrect view of international law or a refusal to recognise the law of India in 

cases in which such law is applicable; (d) where the proceedings in which the judgment was obtained are opposed 

to natural justice; (e) where it has been obtained by fraud; (f) where it sustains a claim founded on a breach of any 

law in force in India”. 
30 Madras High Court in its judgment dated 25 July, 2016 

https://indiankanoon.org/doc/590166/
https://indiankanoon.org/doc/590166/
https://indiankanoon.org/doc/85436368/
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As mentioned earlier that justice to all is a far more satisfactory way of dispensing 

justice than justice from case to case. Therefore, to achieve justice for all, timely legislations 

are the essential requirement.  

Recommendations  

The Indian State must firstly, enact laws similar to Recognition of Divorce and Legal 

Separations Act,1971 of the British Parliament modelled on the Hague Convention on the 

Recognition of Divorce and Legal Separations, 1970. The 1970 Hague Recognition of Divorce 

Convention aims to facilitate the recognition in one Contracting State of divorces and legal 

separations obtained in another Contracting State and thus assure divorced and separated 

spouses that their new status shall receive the same recognition abroad as in the country where 

the divorce or separation is obtained. The Convention furthermore envisages combating 

“forum shopping” in the field of divorce.
 31

 

Secondly, consider enacting a law like the Foreign Judgments (Reciprocal 

Enforcement) Act, 1933 enacted by the British Parliament under Section (1) in pursuance of 

which the Government of United Kingdom issued Reciprocal Enforcement of Judgments 

(India) Order, 1958.  

And thirdly, implement service via mail under the Hague Convention on the Service 

Aboard of Judicial and Extra- Judicial Documents in Civil or Commercial Matters, 1965                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                     

as the existing provision under CPC is inadequate. India acceded to The Hague Convention on 

23rd November, 2006 and the Convention was entered into force in India on 1st August, 2007. 

There is an urgency to educate women and raise their awareness levels of legal 

rights that they have and also impart knowledge of the laws they are governed by. Need to 

organize workshops for groups of women coming from similar backgrounds. These workshops 

must be power house of information and empowerment. These workshops must be 

multidisciplinary in nature. 

                                                             
31 See Preamble and Article 1, Hague Convention on the Recognition of Divorce and Legal Separations, 1970 
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Amend the barbaric rule of “Dependence Domicile of a married Woman”. Dependence 

status of the married woman requires the married woman to submit to foreign court’s 

jurisdiction. 

 Indian Courts will have to sooner than later recognize and enforce the foreign decrees 

if an identity crisis has to be averted. The very ethos of Private International Law is to facilitate 

one’s personal laws to be attached to the person no matter where he/ she travel or stay or 

marries. PIL also requires one to have the same statutes no matter where one is. If one is a 

legitimate son of his parents he should be so the world over. If the Nations States do not 

recognize and enforce decrees across borders then identity crises may pop up. In matrimonial 

disputes it may give rise to limping marriages. 

To conclude, the ‘Uniform Private International Law Rules’ is an impossible dream. 

Therefore, what is possible and feasible is to have bilateral agreements between 

States especially on issues arising out of matrimony. India can have bilateral agreements with 

Islamic States on Sharia Law on issues of marriages, age of marriage, consent to marriage, and 

issues of age gap between couples to be married, amount of mehr, provision for maintenance of 

children and their mother on divorce.  

Explore the possibility of criminalizing desertion by declaring the person proclaimed 

offender .                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                            
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