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REAL ESTATE AND STAMP DUTY IN INDIA 

The term ‘real estate’ is defined as land, including the air above it and the ground below it, and any 
buildings or structures on it. It is also referred to as realty. It covers residential housing, 
commercial offices, trading spaces such as theatres, hotels and restaurants, retail outlets, industrial 
buildings such as factories and government buildings. Real estate involves the purchase, sale, and 
development of land, residential and non-residential buildings1. 
 
The power to tax arrives from the Article 246 of the Constitution of India where the power has 
been provided to the states to make such laws for the collection of revenue. There are various 
types of the taxes which can be levied by the state and the central government likes:- 

a. Laws made by the centre and collected by the centre. 
b. Laws made by the centre and collected by the state  
c. Laws made by the state and collected by the central government. 
d. Laws made by the state and collected by the state. 

 

With the tremendous boom in the population there has arise a great demand in the real estate and 
due to this there has been a lot of problems and issues arising out of the transaction in these real 
estate properties. Today in this world we need “Real-estate” property for almost everything 
ranging from home to live, schools, hospitals, markets, hotels, cinemas, industry, offices etc. and 
for all such things we need certain legislations to control it. There are various Acts and regulations 
which take care of such transactions, like the Stamp Duty Act 1899, The Registration Act 1908 
and other laws and regulations made by the various state governments for that purpose. 

This Stamp Duty is levied on all transactions and transfers made by the parties as a tax. The 
Registration Act provides with the regulations and processes of registration made of all 
instruments relating to such transactions. The other important Act is the Transfer of Property Act, 
which deals with the provisions regarding the transfer of property whether movable or 
immovable. 

STAMP DUTY ACT  

The stamp duty is a tax same as that of the income tax, which is collected by the government at 
the time of the transfer of the property. This duty is payable in full and on time at the time of the 
registration of the instrument of the transfer. The transfer may be of any type as in sale, lease, 
mortgage, gift etc. the stamp duty is payable on such transfers under section 3 of the Stamp Duty 
Act 1899. As per the chapter II of the Act section 3(10)2 stamp duty is chargeable on every 
“conveyance” which means transfer of any property movable or immovable in nature. 

                                                             
 Mr. Shashwat, LL.M(NUJS), C.S 
1 An overview on Indian real estate  Ashish mittal accessed on  
2"Conveyance" includes a conveyance on sale and every instrument by which property, whether movable or 
immovable, is transferred inter vivo and which is not otherwise specifically provided for by Schedule I, Schedule 
I–A or Schedule I–B, as the case may be; 
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The first question which would arise here is that “When is the stamp duty payable?” It is payable 
before execution of the document or on the day of execution of document or on the next working 
day of executing such a document. Execution of the document means putting signature on the 
instrument by the person’s party to the document. The second most important question is on 
“what all instruments is the stamp duty payable?” Except transfer by Will (or by original 
nomination in a co-operative housing society) all transfer instruments / documents including 
agreements to sell, conveyance deed, gift deed, mortgage deed, exchange deed, deed of partition, 
power of attorneys, leave and license agreement, agreement of tenancy and lease deeds have to be 
properly stamped before registration.  

Now there is often a point of conflict that who is liable to pay for the duty? As per the section 293 
of the Act if it has nowhere been expressly mentioned about it then the purchaser or the 
transferee is liable to pay for duty attracted. In case of exchange of the property both the parties 
are liable to pay for duty. In case there is any delay in duty payment then it may attract in penalty 
of 2% per month to the maximum of 200% of the deficit amount of stamp duty.  

The stamp papers are needed to be purchased in the name of the either parties and also once it is 
purchased it must be used within the period of six months i.e. the purchased stamp paper has the 
validity of six months only. 

Duties how to be paid 

According to the section 104 of the Act, until and unless it is expressly provided in the act that the 
stamp duty can be paid by any other means, it must be paid only through the stamp only. In case 
there is shortage of the stamp then the collector may order for the payment of the stamp duty in 
cash. 

Instruments which are not duly stamped are inadmissible as evidence. As per section 35 “No 
instrument chargeable with duty shall be admitted in evidence for any purpose by any person having by law or 
consent of parties authority to receive evidence, or shall be acted upon, registered or authenticated by any such person 
or by any public officer, unless such instrument is duly stamped.” 

 

Under valuation of the instrument. 

As per the section 47-A5 of the Act, if the market value of any property is taken less in the 
instrument which is to be registered then in that case there, when the instrument is brought before 
the registrar for the registration then in that case there the registrar may refer the instrument to the 
collector for the determination for the determination of the market value of the property and the 
correct duty payable on it.   

Penalty 

Chapter III, section 626 of the Act deals with the penalty executing etc, instrument, not duly 
stamped. This section states that any person drawing, making, issuing, signing as a witness any 

                                                             
3Duty by whom payable.- In the absence of an agreement to the contrary, the expense of providing the proper 
stamp shall be borne by the transferee.  
 
4Duties how to be paid.– (1) Except as otherwise expressly provided in this Act, all duties with which any 
instruments are chargeable shall be paid, and such payment shall be indicated on such instrument, by means of 
stamps 
5 The Indian Stamp Act  
6Penalty for executing etc., instrument, not duly stamped.- (1) Any person,- drawing, making, issuing, endorsing, 
or transferring, or signing otherwise than as a witness 
not duly stamped; shall for every such offence be punishable with fine which may extend to five hundred rupees.  
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document which is not properly stamped may be found guilty and punished with the penalty of up 
to five hundred rupees. 

Different rates of duty in different states. 

Andhra Pradesh:- 5% (of consideration), Assam 8.25%, Bihar & Jharkhand:- 7%+2%, Goa, 
Daman and Diu:- 8%, Gujarat:8%, Haryana:-12.5%, Himachal Pradesh:- 8%, Karnataka:- 8%-
10%, Kerala:- 8.5%, Madhya Pradesh:- 7.5%(of market value), Meghalaya:- 7%( market value), 
Manipur:- 7%, Nagaland:- 7.5%, Orissa:- 4.2%, Punjab”- 6%, Rajasthan:- 11%(market value), 
Tamil Nadu:- 8%, Tripura:- 5%, Uttar Pradesh:- 8%, West Bengal:- 5%, Union Territory:- 3%7. 

All these rates are applicable in the respective states on the sale of the real –estate property; there 
is a quite different rate system in the gifting of the property there in. 

 

Transfer through Gift 

Sale is not the method for the transfer of the property, Gift is also the method which is used for 
the transfer of the property. Every gift deed transferring any immovable property must be 
registered and the stamp duty is payable on it. Once the gift deed is executed it cannot be revoked. 

 In case the property is gifted to the close relatives like the spouse, brother/sister etc then in that 
case a very minimal rate of the stamp duty is payable between 1% to 2%. In case the transfer is not 
in between the immediate relatives then in that case there the rate of stamp duty may rise up to 5% 
from state to state. Due to the less rate of stamp duty payable when the property is gifted, there is 
a steep rise in this method of transfer of the property. 

The property gifted must be registered under the Indian registration Act, as per the section 17 of 
the Act.8 

Stamp Duty on lease and Mortgage. 

Mortgage is also one of the means for the transfer of the property. As per the Transfer of Property 
Act every property which is of the value more than that of the hundred rupees is transferred such 
transfer instrument must be registered. Hence any such mortgage or lease deed dealing with the 
immovable property must be registered and stamp duty is payable on it. 

The provision regarding the stamp duty payable on the mortgage deed is provided under the 
section 3(17)9 of the Act and section 3(16)10 provides for the stamp duty payable on the lease deed. 
Hence, it can be clearly mentions that any type of the transfer is clearly payable with stamp duty 
on its registration. 

There is a general problem with the payment of the stamp duty is that people who are liable to pay 
for the stamp duty on registration generally look forward to the evasion of the stamp duty by 
                                                             
7 Dr (Mrs.) Ranjana Srivastava IMPACT OF REDUCTION OF LAND REGISTRATION RATES ON 
REVENUE GENERATION IN JHARKHAND 
 
8 Documents of which registration is compulsory.-(I) The following documents shall be registered, if the 
property to which they relate is situate in a district in which, and if they have been executed on or after the date on 
which, Act XVI of 1864, or the Indian Registration Act, 1866, or the Indian Registration Act, 1871, or the Indian 
Registration Act, 1877, or this Act came or comes into force, namely,- (a) Instruments of gift of immovable 
property 
9 "Mortgage Deed".– "Mortgage deed" includes every instrument whereby, for the purpose of securing money 
advanced, or to be advanced, by way of loan, or on existing of future debt or the performance of an engagement, 
one person transfer, or creates to, or in favour of, another, a right over or in respect of specified property; 
10 The India Stamp Act,1899 
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either doing the registration in the state where the rate of stamp duty is less or show the less 
amount of consideration than the actual paid amount. There are also various other problems 
which are being faced while collecting the stamp duty which are dealt elaborately in the third 
chapter. 

CHAPTER III 

 

REGISTRATION ACT 

Registration of the property is where the parties get their sale deed or any other instrument 
registered with the sub-registrar in the district. Registering the documents relating to the transfer, 
sale, lease or any other form of disposal of a property is compulsory by law under section 1711 of 
the Indian Registration Act, 1908. Once a property is registered, it means that the person in whose 
favor the property is registered is the lawful owner of the premises and is fully responsible for it in 
all respects. 

It acts as proof that a transaction has taken place. The registration of a document serves as a 
notice of the transaction, to the persons affected by the transaction. The major misconception 
regarding the registration of the deed is that registration gives ownership, it is needed to be very 
clear that registration of the instrument does not guarantee for the ownership of the property. 

The instruments which are not registered are not admissible as evidence. The Transfer of Property 
Act also makes it compulsory that any instrument which deals with the property more than 
hundred rupees must be registered. If the property which is transferred and the transfer is not 
registered then in that case as per section 4912 of the Registration Act 1908, the law shall not 
recognize such transfer and the owner. The owner shall have no legal right over that unregistered 
property. Neither the owner has any right recognized by law, nor is the document admissible in 
the court of law. 

Process of registration 

The registration involves the correct amount of the stamping and the registering the document at 
the office of the sub-registrar. When the property is bought first time from the developer then that 
registration of the property is called legal conveyance. But when the property is sold second or the 
third time and so on then in that case it involves the duly stamped transfer deed and the 
registration of the same. The process of registration is computerized in all the states. The 
documentation required varies from the type of transfer. If the property is transferred for the first 
time then it will need different documentation. 

The following process is followed at the time of the registration of the document deed. 

                                                             
11 Documents of which registration is compulsory.-(I) The following documents shall be registered, if the 
property to which they relate is situate in a district in which, and if they have been executed on or after the date on 
which, Act XVI of 1864, or the Indian Registration Act, 1866, or the Indian Registration Act, 1871, or the Indian 
Registration Act, 1877, or this Act came or comes into force, namely,- (a) Instruments of gift of immovable 
property 
12Effect of non-registration of documents required to be registered.-No document required by section 17 47[or by 
any provision of the Transfer of Property Act, 1882,] to be registered shall- (a) affect any immovable property 
comprised therein, or (b) confer any power to adopt, or (c) be received as evidence of any transaction affecting 
such property or conferring such power, unless it has been registered 
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This process is one of the most common method which is adopted in all the states throughout 
India for the registration of the transfer deed or any other instrument.13 

1. Bring the complete document along with other documents. 

2. Submit the document along with input form at the token window and get the token 
number. 

3. Wait till the token number is announced. 

4. On token number being announced, all parties to the document must present themselves 
before the sub-registrar to admit execution of the document, photographed, thumb 
impression and signature taken on additional sheet of paper in presence of sub-registrar. 

5. Pay the required registration fees and computer service charges in cash as per the receipt 
(Computer service charges are @ Rs.20 per page) 

6. The document will be returned within 30 minutes of getting the receipt 

7. Please deal only with Officers and staff of the Registration Department who always display 
government identity card with Government Seal. 

The following documents are to be produced along with the sale deed and the photographs:- 

1. Municipal assessment bill of the building 
2. Original registered agreement between the builder and the original purchaser of the flat or 

the building 
3. Building completion certificate. 
4. And any other document is made compulsory by the state government or the sub-registrar 

as per his regulations. 

There are various problems related to the registration of the property due to which there is less 
number of the registrations being done, which are as follows14:- 

1. Untrained staff 
The major problem in this field is the availability of the untrained staff in large number. 
Due to this there is lag in the compliance and leads to discouraging of registration process. 
 

2. Computerization process is still incomplete 
The computerization process of the system is still very slow is not over yet despite of 
running from many years. Due to this the system is not up to date and consumes a lot of 
time in the manual process. 
 

3. Non availability of better mechanism of valuation of property 
There is also lack of the better, firm and unified mechanism of the valuation of the 
property in India. Due to this there is a lot of evasion of duty taking place and government 
is not able to get hold of it. 
 

4. Lack of knowledge of benefits of registration among people 
Common people also lack in the knowledge of the benefits of the registration of the 
transfer deeds. They are unaware of the regulations and its benefits. Due to which there is 
development of the tendency to delay such processes and avoid registration. 
 

                                                             
13 The Basics Of Property Registration,  Mrunal Duggar 
14 ibid 
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5. Different rates of registration in different states 
In India we have the different rates of registration and the stamp duty in different states 
and due to this there is problem of cross registration of the property in the different states, 
which leads to arise of the conflict. The state governments have made a rule regarding this 
that whenever such instruments which are brought in the states which are registered in 
different states shall be levied with the duty of the state in which it is brought. These 
provisions have given rise to a numerous amount of the litigation. 
 

6. No strict penalty and punishment for non-compliance of the rules 
Under the present Act we have a very minimal amount of penalty attracted to it. Due to 
this people avoid registering the property as the consequences are not that harsh. Making 
the penalty much stricter will make the rate of compliance rate going up and also 
increasing the revenue collection. 

PROBLEMS RELATED TO IT AND PROBABLE SOLUTIONS TO IT 

There are various problems in this area which are laid down below and the probable solution to 
those issues are also tried to explain15. 

1. High rate of stamp duty 
The major issue with the existing system is the high rate of the stamp duty in certain states. 
Although many states have already brought down the rates from the steeping 17% to as 
low as 5%, but still many states have these rates at 10% and 12%. These high rates make 
people to avoid the showing of the true consideration of the transaction or even not 
registering the transfer deed. 
 

2. Absence of proper valuation monitoring cell 
We also lack in a proper valuation monitoring cell in our country which would supervise 
that there is correct valuation of the property shown in the transfer deed and the correct 
stamp duty is paid on such amount. People generally show the less valuation of the 
property and government does not have any mechanism and cell to take care of this issue. 
 

3. Misconceptions about title creation 
Still we have the misconception about the registration that the registration creates 
ownership in the property. Actually the registration creates liability but does not confers 
the ownership in the property. 
 

4. Shortages of staff 
Almost in all the states the registration department suffers from the same problem of 
shortage of staff and the well training of the staff. This shortage of the staff makes the 
department slow in functioning and due to this people try to avoid such registration 
because of the time consuming mechanism. 
 

5. Shortage of stamps 
We also come across the shortage of stamp papers in almost all the districts of all the 
states. It is the very common scene that registrations are delayed because of the non 
availability of the stamp paper on time. People have to inform the registration department 
a few days earlier if they want to register the property. 
 

6. Slow pace of computerization of land records 

                                                             
15Supra 7  
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We are also suffering from the slow pace of computerization of the registration process in 
India. Due to slow computerization process there is lagging behind of the registration 
process. 
 

7. Stamp duty rates too low for instruments other than conveyances 
As the stamp duty for the instruments other than conveyances are very low and due to this 
low rate people generally ignore the registration of other deeds. Other deeds as in gift deed 
and the lease/mortgage deeds attract a very less amount of the stamp duty, due to which 
people choose to ignore it. 
  

8. High individual compliance costs 
The cost of the compliance i.e. the rate of stamp duty is to be paid by the transferee only 
therefore the transferee generally tries to evade the duty at any cost. If the provisions are 
made where both the parties share the burden then in that case it may attract the more 
registrations. 
 

9. Fraudulent practices in production and use of stamp papers 
There are cases where the fraud and duplicate stamp papers were caught and these 
practices are now making people avoid the registration as they believe that these processes 
are fraudulent only and there is no use of it. Checking such activities strictly will surely 
attract more registrations. 
 

10. Tendency to postpone or avoid registration 
There are areas where the temptations to postpone or avoid registration is high as they are 
not compulsorily registrable. Through appropriate legislation the government can make 
some of the arrangements compulsory for registration, thereby enhancing its revenue. 

Government initiatives taken in this area are as mentioned below, which has already served the 
purpose to a large extent16:- 

1. Reduction of the rate of stamp duty 
The reduction in the stamp duty will surely give rise to the following favorable conditions 
as follows, which were avoided earlier by the owners of the property. 

a. Registrations of apartments in the name of actual owners 
With the reduction in the stamp duty more and more people will get their 
property registered and that also in their own name. This will help in the 
creation of the good land records. 
 

b. Increase in number of land registrations 
As mentioned above the reduction in the rate of registration will certainly 
lead to the increase in the number of registration because cost factor plays a 
very important role. 

c. Revenue gains through links to other taxes 
When there will be more and more registration, this will lead to the attraction of  
the other taxes and in total this will lead to more revenue collection than stamp 
duty alone. 

d. Reduction in black economy effect 
When there will be more and more registration in the true name of the 
owner his will decrease the investment of the black money and will also be 
helpful for the detection of any black money if invested. 

e. Encourage transfers of resources 

                                                             
16 Supra 7 
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People generally avoid the transfer of the resources because of the high rate 
of the stamp duty. If such rates are slash down then in that case there will 
be a lot of transfer taking place and this has been witnessed in case of 
Jharkhand. 

 

2. Updating of land records: - The land records are now being updated on a very large 
extent these days by almost all the state governments. This step was taken in order to 
improve the mechanism and avoid the evasion of taxes which was earlier increasing due to 
old records. 

3. Computerization of land registration systems: - computerization of the all land records 
and the mechanism of the registration has made the process much faster and easier. This 
has increased the confidence of the people in registration and also people are encouraged 
by the simplified mechanism towards more and more registration. 

4. Training of staff of Registration Department: - State governments are taking more and 
more steps and efforts in training their staffs and providing adequate training to cope up 
with the present situation and conduct proper valuation and also speedy up the process of 
registration. 

5. Shortage of stamp papers: - In order to overcome this issue of the shortage of the stamp 
papers in the registration department, the government has brought in the new mechanism 
of “franking”. Here in this system the value of the stamp paper in franked on the paper in 
a minute’s time after the payment of the cash on the counter. This Franking system has 
proved to be more effective in order to prevent both the duplicity and the shortaf=ge of 
the stamp papers. 

CONCLUSION  

Real Estate being a very vast and crucial sector for the revenue collection must be taken care of 
adequately. Due to the various existing drawbacks in the system the government is facing a lot 
problem. High rates of registration and other issue like mentioned above in the research must be 
dealt by the government, and then only there will the significant increase in the registration of the 
property. Various state governments like of Jharkhand has reduced the rates from the soaring 17% 
to about 5% in the recent years and due to this the government has already seen a significant 
increase in the numbers of registrations of the transfer of the property. 

Hence, we can state here that state government must take various efforts in order to spread the 
awareness  for the registration of the real estate property because this will not only increase the 
revenue collection but also will avoid filing of more and more legislations which generally arise due 
to the non registration of the property. Simplifying the process of registration, reducing the stamp 
duty, well training of the staff and introducing the franking of the stamp duty instead of the stamp 
paper in order to avoid the non-availability of the stamp paper will help a lot for the removal of 
the issues faced in this sector, which is faced in the present scenario.  

Thus, here we can state that in the encouraging more and more registration for the transfers and 
all other deeds will not only help to reduce the unwanted legislations but also if the government 
reduces the stamp duty then in that case it will attracts more and more registrations and will 
certainly increase the revenue collection. 


