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Right to Safe Food: Constitutional perspectives 

 

INTRODUCTION 
 
Food is essential for life but unsafe food is slow poison. Thus safe food is not a luxury but a basic 
need. Food safety is an important part of human right to food. Be it unsafe food served as mid-
day or unsafe food sold in market, they violate a basic human right. Food safety according to 
World Health Organisation (WHO) is the assurance that food will not cause harm to the 
consumer and covers contamination by chemical and biological agents and concerns about 
inherent food nature1. The aim of this article is to discuss constitutional perspective of right to 
food safety. The word food safety finds nowhere mention in the Constitution of India. However 
Entry 18 in List III of the Constitution empowers both Parliament and the State legislature to 
enact law on food adulteration.2 And in this regard various laws3 have been made. Every citizen 
has fundamental right to safe food as Article 21 guarantees right to life while Article 47 cast a duty 
upon State to raise level of nutrition and public health. Food safety and standard is an important 
condition for enjoyment of right to life and public health. 

The Supreme Court of India in Centre for Public Interest Litigation Vs. Union of India & Ors4 
held that a paramount duty is cast on the States and its authorities to achieve an appropriate level 
of protection to human life and health which is a fundamental right guaranteed to the citizens 
under Article 21 read with Article 47 of the Constitution of India5. 

Right to life 

Post Maneka Gandhi the scope and the ambit of the article 21 got expanded. Supreme Court of 
India held that right to life does not merely means animal existence. Right to life includes right to 
live with human dignity. Article 21 thus became a reservoir of right which every human being need 
for a meaningful and complete life with right to dignity becoming an integral part of right to life.  
From time to time higher courts have churned out many important rights form this reservoir. 
Right to health, freedom form hazards and environmental pollution has been held to be falling 
                                                             
 Dr Rashmi Ranjan Mishra, Associate Professor, School of Legal Studies, Assam University, Silchar and  
Ms.Maitreyee Chakrabarty, Assistant Professor, Tripura Government Law College, Agartala. 
1 available at http://www.who.int/trade/glossary/story027/en/  
2 Seventh  Schedule (Article 246) List III—Cocurrent List 18: Adulteration of foodstuffs and other goods. 
3 Food Safety and Standard Act 2006, Infant milk substitutes and  Feeding Bottles and Infant Foods (Regulation 
of Production, Supply and Distribution) Act, 1992. Food Safety and Standard Act 2006 has repealed  many 
previous statutes :-Prevention of Food Adulteration Act, 1954 , Fruit Products Order , 1955, Meat Food Products 
Order , 1973,Vegetable Oil Products (Control) Order, 1947,Edible Oils Packaging (Regulation)Order 1988, 
Solvent Extracted Oil, De- Oiled Meal and Edible Flour (Control) Order, 1967, Milk and Milk Products Order, 
1992 and orders issued under the Essential Commodities Act, 1955 (10 of 1955) relating to food safety 
 
4 Writ Petition (Civil) NO. 681 OF 2004. In this case the harmful effects of soft drinks on human health were 
raised before the apex court.  
5 available at http://indiankanoon.org/doc/164698616/ 
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within the ambit of Article 21 in a number of cases. In Centre for Public Interest Litigation Vs. 
Union of India & Ors it was also held that 

“…food article which is hazardous or injurious to public health is a potential danger to the fundamental 
right to life guaranteed under Article 21 of the Constitution of India. A paramount duty is cast on the 
States and its authorities to achieve an appropriate level of protection to human life and health which is a 
fundamental right guaranteed to the citizens under Article 21 read with Article 47 of the Constitution of 
India. human rights are paramount and food is a vital issue affecting human rights at all levels. It is well 
settled that right to livelihood would encompasses right to live with dignity i.e. to have healthy life which is 
possible only if safe and wholesome food is available for human consumption. It cannot be overlooked that 
the issue of food safety and right to have wholesome food is a matter of national as well as international 
concern. Food safety laws should be interpreted and applied in the light of the Constitutional Principles to 
achieve the desired result. Enjoyment of life and its attainment, including right to life and human dignity 
encompasses, within its ambit availability of articles of food, without insecticides or pesticides residues, 
veterinary drugs residues, antibiotic residues, solvent residues, etc”6  

 

In Swami Achyutanand Tirth & Ors. Vs. Union of India & Ors.7 the issue of milk adulteration was 
brought before the notice of the Supreme Court. The apex Court vide order dated 26.11.2013 
observed that non- implementation of the provisions of the Food  Safety and Standards Act, 2006 
and the Rules framed thereunder violates  the  right to health and  safety  of  the  human  beings  
guaranteed  under Article 21 of the Constitution of India8. 

Bombay High Court has in Association of the Traders carrying the Food Business Vs. Union of 
India,9 held that food safety has direct nexus to the right to life as enshrined under Article 21 of 
the Constitution.10 In this case the constitutional validity of the provisions of Food Safety and 
Standard Act,2006 as also to the rules and regulations framed thereunder were challenged. 
Petitioners contended that  provisions of the Food Safety and Standards Act, 2006 and rules made 
thereunder are violative of Article 14, 19 and 21 of the Constitution of India. 

Judicial precedents have considered food safety an integral part of right to life. Unsafe and 
hazardous food violate right to dignity and well being.  

 

Public health  

According to World Health Organisation (WHO) public health means 

“Public health refers to all organized measures (whether public or private) to prevent disease, promote 
health, and prolong life among the population as a whole. Its activities aim to provide conditions in which 
people can be healthy and focus on entire populations, not on individual patients or diseases.”11 

According to it public health is concerned with the total system and not only the eradication of a 
particular disease. WHO considers safer and healthier food a very important step maintaining of 
public health. Public health focuses on entire populations, not on individual patients or diseases. 
Prevention of disease, promotion of health, and prolongment of life of the population as a whole 
is never possible if unsafe foods are not combated and right to safe and nutritious food is not 
                                                             
6 ibid 
7 WRIT PETITION (CIVIL) NO(s). 159 OF 2012 
8 retrieved from  http://judis.nic.in/temp/1592012326112013p.txt 
9 Bombay High Court, 16 Sep 2015, Writ Petition No.477 OF 2012.  
10 available at 
http://www.indiaenvironmentportal.org.in/files/Food%20Safety%20and%20Standards%20Act%202006.PDF 
11 available at http://www.who.int/trade/glossary/story076/en/ 
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protected vehemently. Maintaining public health, raising standard of living and level of nutrition 
are directive principles of state policy. Article 47 of the Constitution of India reads as follows: 

The State shall regard the raising of the level of nutrition and the standard of living of its 
people and the improvement of public health as among its primary duties and, in 
particular, the State shall endeavour to bring about prohibition of the consumption except 
for medicinal purposes of intoxicating drinks and of drugs which are injurious to health. 

Thus Constitution gives maintenance of public health prime importance. In Vincent v. Union of 
India12 the Supreme Court emphasized that a healthy body is the very foundation of all human 
activities.Art.47, a directive Principle of State Policy in this regard lays stress note on improvement 
of public health and prohibition of drugs injurious to health as one of primary duties of the state.13 
The Bombay High Court in Association of the Traders carrying the Food Business case has held 
that in light legal principles as laid down by the Supreme Court that it is not only a statutory 
requirement for the food Authorities to have a regime of making available safe food products to 
the consumer but it is a constitutional requirement emanating from the provisions of Article 21 
read with Article 39 and 47 of the Constitution of India.14 

Food safety vis-a vis right to trade 

The constitutional validity of the food safety and standard laws of past and present have been 
challenged mainly on the ground of being violative of Article 19 (1) (g) i.e., right to practice any 
profession, or to carry on any occupation, trade or business. The apex court in Chandra Bhavan 
Boarding and Lodging, Bangalore Vs. The State of Mysore and Anr.,15 has held that Part IV i.e, 
Directive Principles of State Policy  is equally important vis as vis Part III i.e, Fundamental rights 
complimentary and supplementary to each other and together help in achieving that aims 
envisaged in the Preamble to the Constitution.16 

 In State of Uttar Pradesh Vs. Kartar Singh17 the Constitutional validity of Prevention of Food 
Adulteration Act 1954 (now repealed) was challenged. The Apex Court held that that the 
respondent cannot assert any fundamental right under Article 19(1) to carry on business in 
adulterated foodstuffs18. In another case of Andhra Pradesh Grain and Seed Merchants 
Association Vs. Union of India,19 the Supreme Court held that the restriction imposed on the 
conduct of business by traders in foodstuffs by the provisions of the Prevention of Food 
Adulteration Act cannot be deemed unreasonable, as the Act was enacted to deal with the great 
social evil and for ensuring public welfare especially in the offences against public health20. Thus 
the apex court gave clear message that one cannot sell adulterated foodstuff and total prohibition 
of is constitutionally valid. Our Constitution establishes a welfare state. For economic gain of a 
few lives and well being of the mass can not be put in danger. 

In Titanic Restaurant through Dharmendrabhai Dashrathbhai Patel vs Dy. Police Commissioner21   
the High Court of Gujrat held that right under Article 19(1)(g) is not an absolute one and  the 
State in enforcement of its duties to improve the health is absolutely justified in prohibiting and 
banning supply of hookahs at eating houses/restaurants. In this case Petitioners' contented that by 

                                                             
12 1987 AIR 990 : 1987 SCR (2) 468 
13 retrieved from http://indiankanoon.org/doc/1305721/ 
14 available at 
http://www.indiaenvironmentportal.org.in/files/Food%20Safety%20and%20Standards%20Act%202006.PDF 
15 (1969) 3 SCC 84 
16 available at http://indiankanoon.org/doc/1801637/ 
17 AIR 1964 SC 1135 
18  available at http://indiankanoon.org/doc/881717/ 
19 AIR 1971 SC 2346 
20 available at http://indiankanoon.org/doc/1606231/ 
21 Special Civil Application No. 8973 of 2011 
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imposition of such an absolute ban and prohibition on hookas they will be deprived of their right 
to trade and thus they will lose their livelihood cannot be countenanced. Rejecting the contention 
the court held that Interest of the public outweighs the inconvenience caused to persons like the 
petitioners. 22 

In Vital Nutraceuticals Private Limited etc vs Union of India23 and FSSAI various food advisories 
issued by FSSAI under the Food Safety and Standard Act was challenged on the ground of being 
ultra-vires of the Act and violative of Articles 14, 19(1)(g) and 300A of the Constitution of India 
inasmuch as the Petitioners who are food manufactures are unwarrantably required to undergo the 
procedure of product approval as a condition for renewal of the licence or to conduct the Food 
Businesses, which is wholly unwarranted in view of the fact that the Petitioners are already holding 
a valid licence to undertake manufacturing of food products.24 Justice Girish Kulkarni differed and 
said the right to safe and uncontaminated food was held to be a fundamental right under the 
constitution. "It is well settled that the right to livelihood encompasses the right to live with 
dignity that is to have a healthy which is possible only if safe and wholesome food is available for 
human consumption. It cannot be overlooked that the issue of food safety and right to have 
wholesome food is a matter of national as well as international concern.” 25 He added that "there is 
nothing improper on the part of the Food Authority to bring about a regime to have a concept of 
product approval for existing license holders or in relation to any food business”.26 Court further 
held that consumption of any substandard food would definitely affect the health of a person and 
in this context the mandate of Article 21, Article 39 clause (e) and (f) read with Article 47 of the 
Constitution cannot be overlooked as constitutional provisions recognize the human right to have 
safe and wholesome food apart from the provisions of the FSS Act.27 Clause (e)28 of Article 39 
directs the State to protect the health of men, women and children while clause (f) 29 provides that 
children should be given opportunities and facilities to develop in a healthy manner. The learned 
judge opined further 

“If inferior and substandard food is supplied in the market, it would not only affect the 
society at large but it would definitely take away these valuable constitutional requirements. 
Thus the right to do business in food under a licence cannot be placed on such high 
pedestal that it would take away the mandate of Article 21 read with Article 39 (e) and (f) 
and Article 47 of the Constitution.”30 

The Bombay High Court referred this case in Association of the Traders carrying the Food 
Business Vs. Union of India31. Article 19 1(g) does not give any citizen right to harm the well being 
of other citizens and public health. Thus reasonable restrictions can be imposed on right to carry 
trade, business or occupation for implementing Article 21 and Part IV of the Constitution. 

Agriculture and Animal Husbandry 

                                                             
22available at  http://indiankanoon.org/doc/734208024/ 
23 Bombay High Court, Writ Petition No. 2746 of 2013 
24  available at http://www.fssai.gov.in/Portals/0/Pdf/Court_Order_Vital.pdf 
25 ibid 
26 ibid 
27 ibid 
28  Article 39 Certain Principles of policy to be followed by the State: The State  shall, in particular direct its 
policy towards securing (e) that the health and strength of workers, men and women, and the tender age of 
children are not abused and that citizens are  not forced by economic necessity to enter avocations unsuited to 
their age or strength; 
29 Article 39(f) that children are given opportunities and facilities to develop in a healthy manner and in conditions 
of freedom and dignity and that childhood and youth are protected against exploitation ad against moral and 
material abandonment.  
30 ibid, http://www.fssai.gov.in/Portals/0/Pdf/Court_Order_Vital.pdf 
31 ibid 
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Food can never be safe if the unsafe practices in agricultural and animal husbandry are ignored. 
Ignoring environment and welfare of farmers and those who are working in animal husbandry is 
also detrimental to food safety. Thus a holistic approach is a must. The Good Agricultural 
Practices (GAP)32 approach developed by FAO also calls for a holistic and sustainable approach 
which inter alia includes welfare of farmers and agricultural workers-labourer, waste and pollution 
management environment protection and conservation. Article 48 of the Constitution of India 
provides that the State shall endeavour to organise agriculture and animal husbandry on modern 
and scientific lines. Further Article 48A provides for protection and improvement of 
environment33. Article 39(e) provides that the health and strength of workers, men and women, 
and the tender age of children must be protected form abuse.  

Right to Information 

The Division Bench of the Delhi High Court in a Public Interest Litigation in Ozair Husai vs 
Union of India34 held that the consumer has the fundamental right to know whether the food 
products, cosmetics and drugs available for human consumption are of non-vegetarian or 
vegetarian origin.35 Freedom of expression enshrined in Article 19(1)(a) can serve two broad 
purposes (1) it can help the consumer to discover the truth about the composition of the products, 
whether made of animals including birds and fresh water or marine animals or eggs, and (2) it can 
held him to fulfil his belief or opinion in vegetarianism.36 Court in light of Article 21 and Article 
2537 held that every individual has right to follow and to stick to his opinions, and for pursuing 
such a course he had right to receive information and also a right to know the ingredients or the 
constituents of cosmetics, drugs and food products. The High Court directed The Director 
General of Health Services/Drugs Controller General, Government of India, to issue a list of Life 
Saving Drugs within a period of two months so that drugs which are not life saving drugs must 
stand at par with the food products and must disclose whether or not they are made of animal, 
whether in whole or in part. The decision was challenged in the Apex Court in Indian Soaps & 
Toiletries Makers… vs Ozair Husain & Ors38 . So far as origin of drugs is concerned contention 
was raised that it wont be in the interest of general to mark drugs as vegetarian and non-vegetarian 
nor it is not possible to distinguish the drugs whether these are life saving or otherwise. This Court 

                                                             
32 According to Food and Agricultural Organisation (FAO) ‘Good Agricultural Practices’ are "practices that 
address environmental, economic and social sustainability for on-farm processes, and result in safe and quality 
food and non-food agricultural products". Bureau of Indian Standard’s (BIS) ‘Requirements for Good Agricultural 
Practices – IndiaGAP’ adopts the same definition given by FAO. Requirements  For Good  Agricultural  Practices 
– IndiaGAP 2.2 Practices that address environmental, economic and social sustainability for on-farm processes, 
and result in safe and quality food and non-food agricultural products. 
33 Article 48A in The Constitution Of India 1949: Protection and improvement of environment and safeguarding 
of forests and wild life The State shall endeavour to protect and improve the environment and to safeguard the 
forests and wild life of the country 
34 Civil Writ Petition No.837 of 2001 
35 available at http://legal360.in/SearchDetail?topic=27122 
36 ibid 
37 Freedom of conscience and free profession, practice and propagation of religion 
(1) Subject to public order, morality and health and to the other provisions of this Part, all persons are equally 
entitled to freedom of conscience and the right freely to profess, practise and propagate religion 
(2) Nothing in this article shall affect the operation of any existing law or prevent the State from making any law 
(a) regulating or restricting any economic, financial, political or other secular activity which may be associated 
with religious practice; 
(b) providing for social welfare and reform or the throwing open of Hindu religious institutions of a public 
character to all classes and sections of Hindus Explanation I The wearing and carrying of kirpans shall be deemed 
to be included in the profession of the Sikh religion Explanation II In sub clause (b) of clause reference to Hindus 
shall be construed as including a reference to persons professing the Sikh, Jaina or Buddhist religion, and the 
reference to Hindu religious institutions shall be construed accordingly 
38 Civil Appeal No. 5644 OF 2003 
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accepted this contention but it struck down the order of the High Court on some other ground39. 
Regarding labelling of cosmetics contention was raised that Cosmetic formulae are far more 
complex to drug formulae. The source of thousands of ingredients being used in multiples of 
combination in the cosmetic formulae, make the task extremely difficult to check and certify the 
origin of ingredients used and sometimes it may have trade secret composition. However 
regarding food items no such contention was raised.  The Court upheld that a citizen has the right 
to expression and receive information under Article 19(1)(a) of the Constitution i.e, freedom of 
speech and expression comprised in the Article and it includes the right to receive information. 
But the apex Court made it clear that while it is imperative for the State to ensure the availability 
of the right to the citizens to receive information but such information can be given to the extent 
it is available and possible, without affecting the fundamental right of others. 40 

Whether citizens have right to know the origin and ingredient to a food item having a trade secret 
composition? This is no clear answer of it from the apex court. Trade secret had potential to put 
right to safe and nutritious food in jeopardy. Right to trade secret is falling within the purview of 
Article 19 (1) (g) and it is already discussed that Article 19 (1) (g) can be restricted in the interest of 
public health, right to life under Article 21 and mandates contained it Article 39. So it can be safely 
concluded that trade secret cannot curtail right to safe and nutritious food. And also that false and 
misleading information for promoting any food item also violates the right to safe and nutritious 
food and right to information.  

Fundamental Duties 

In Association of the Traders carrying the Food Business case it was held that unsafe food harms 
the nation, society and every individual. It is a fundamental duty to strive towards excellence in all 
spheres of individual and collective activity so that the nation constantly rises to higher levels of 
endeavour and achievement. And to develop the scientific temper, humanism and the spirit of 
inquiry and reform is also a fundamental duty. Thus it becomes fundamental duty to citizens to 
become aware about unsafe food and not to deal with unsafe food. Quoting clause (h) and (j) of 
Article 51A 41 court held as follows: 

“Every person even the person dealing in such unsafe food is likely to be the victims. We 
may observe that it would be the fundamental duty of every citizen to nurture such morals, 
ideals, qualities, habits and discipline so as to bring about a situation that the indulgence 
and dealing in hazardous and unsafe food is eliminated in totality as a matter of social 
responsibility of every citizen and bring about a situation that penal actions under these 
social legislation are minimized sheerly by inculcating these virtues of honesty and morality 
in dealing with food as a duty towards every citizen and this Country.”42 

It has been already discussed that environment protection is also an important pillar of food 
safety. Improving and protecting environment is also a fundamental duty43. 

                                                             
39 The Supreme Court however held that High Court under Article 226 of the Constitution of India has no 
jurisdiction to direct the Executive to exercise power by way of subordinate Legislation pursuant to power 
delegated by the Legislature to enact a law in a particular manner 

40 available at http://indiankanoon.org/doc/27775458/ 
41 51A. Fundamental duties. It shall be the duty of every citizen of India (h) to develop the scientific temper, 
humanism and the spirit of inquiry and reform;…(j) to strive towards excellence in all spheres of individual and 
collective activity so that the nation constantly rises to higher levels of endeavour and achievement.” 
42 ibid, 
http://www.indiaenvironmentportal.org.in/files/Food%20Safety%20and%20Standards%20Act%202006.PDF 
43 Article 51A in The Constitution Of India 1949. Fundamental duties It shall be the duty of every citizen of India 
(g)  to protect and improve the natural environment including forests, lakes, rivers and wild life, and to have 
compassion for living creatures 
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Conclusion 

Public health and all around development of individual is envisaged by our Constitution. Ensuring 
food safety is essential for achieving it. Unsafe food harms nation’s development and progress. 
Constitution empowers both Parliament and the State legislatures to make laws against food 
adulteration. Moreover it mandates them to regard the raising of the level of nutrition, standard of 
living of its people and  improvement of public health as among its primary duties. Providing 
children a healthy environment and condition for their all round development is also a directive to 
the Constitution and it is impossible without safe and nutritious food. Right to safe and nutritious 
food is a fundamental right. Unsafe food violates right to live and right to live with dignity. 
Supreme Court and High Court has made it unambiguous through their various pronouncements. 
Supreme Court has held that laws relating to food safety must be interpreted in light of the 
Constitutional goals. Judicial pronouncement have also made this clear that food safety being 
important aspect of right to life takes priority over the right to trade, occupation and business 
under Article 19 (1) (g). Trade secret cannot have priority over right to safe and nutritious food.  
Citizens have right to information under about food item. Right to information is a very important 
aspect to right to safe and nutritious food. False and misleading information for promoting any 
food item also violates the right to safe and nutritious food and right to information. Apart form 
these it is a fundamental duty of the citizens to become aware about unsafe food and not to deal 
with unsafe food.  

 

                                                                                                                                                                                                 
 


