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JUNK FOOD LURKING IN SCHOOLS & COLLEGES: NEED
TO BE BANNED*

INTRODUCTION:

The right to life is guaranteed in any civilized society that would take within its sweep the
right to food." The protection of life assured under Article 21 has given an expanded meaning
of the right to life.? It is settled law that all the related provisions under the Constitution must
be read together and given the meaning of widest amplitude to cover the variety of rights
which go to constitute the meaningful right to life.® Article 21 of the Constitution envisages a
right to life and personal liberty of a person. The word “Life” under Article 21 means a quality
of life,* which includes right to food, and reasonable accommodation to live in® and the right
to a wholesome environment.®

Junk food has high level of fat and sugar that are not only unhealthy but addictive and that
creates a vicious cycle making it hard for children to choose healthy food.” Junk food intake
leads to higher proportion of calories being derived from total and saturated fat.® Likewise, the
carotene, vitamin A, vitamin C which is the micronutrient content present in junk food is also
low.

RIGHT TO HEALTHY FOOD IS A FUNDAMENTAL RIGHT UNDER ARTICLE 21
OF THE INDIAN CONSTITUTION:

Right to healthy food is included within right to food in Article 21 of the Constitution of India.’
The fundamental right to life, as stated in Article 21 of the Constitution of India guarantees to
the individual her/his life or personal liberty except by a procedure established by law.*® The
right to life with human dignity, enshrined in Article 21, is derived from the Directive
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Principles of State Policy and therefore, includes protection to health.'* “Maintenance and
improvement of public health have to rank high as these are indispensable to the very physical
existence of the community and on the betterment of these depends on the building of the
society of which the Constitution makers envisaged. Attending to public health, therefore is of
high priority perhaps the one at the top”.*? Right to life includes the right to live with basic
human dignity with the necessities of life such as nutrition, clothing, food, and shelter over the
head, facilities for cultural and socio-economic well-being of every individual.”® Article 21
protects the right to life. It guarantees and derives there from the minimum needs for existence,
including a better tomorrow.**

The study by Deborah Clegg from the University of Texas at Southwestern, published in 2009
in The Journal of Clinical Investigation, showed that the fat from fatty acids affects the brain.
The study suggested that when we eat something high in fat, the brain gets “hit” with the fatty
acids, and the fat molecules cause the brain to send messages to the body’s cells, warning them
to ignore the appetite suppressing signals from lepton and insulin, hormones that are involved
in weight regulation. Since the body does not get the signal that it is satiated it leads to over
eating.” In India, obesity has become an epidemic. A study by the Organization for Economic
Cooperation and Development (OECD), published in Lancet in November 2010, looked at the
burden of overweight citizens in six countries- Brazil, China, India, Mexico, Russia and South
Africa. It found that between 1998 and 2005, India’s overweight rates (where the Body Mass
Index or BMI is greater than 25 kg/m2 and less than 29.9 kg/m2 ) increased by 20 per cent.'®
Obesity is a growing and serious concern in both industrialized countries and the developing
world. Data from a subset of 10 developing countries show that the percentage of girls aged
15-19 who are overweight (i.e., those with a body mass index above 25.0) ranges between 21
and 36 per cent."’

RIGHT TO HEALTHY FOOD IS VIOLATED:

In a move towards the fast changing life style it is becoming more dangerous, as childhood
obesity is on the rise. A study published in science journal PLOS in February 2011, which
examined the prevalence of overweight and obesity among urban Indian adolescents in New
Delhi, has shown that while one in five adults is obese, about 20 per cent of children are either
already obese or overweight.”® Like obesity, diabetes too has acquired epidemic proportions in
the country. In India, the prevalence of diabetes increased from 8.3 per cent in 1989 to 11.6 per
cent in 1995 to 18.6 per cent in 2006. This marked an increase of over 70 per cent.*® Unhealthy
diet leads to metabolic changes and conditions such as becoming overweight, high blood
pressure, and raised blood glucose and cholesterol, which are among the leading causes of
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NCD deaths in India.”° Studies have established the link between consumption of junk food
and obesity. Hypertension is strongly associated with high BMI and salt intake. A cross-
sectional study“* among 400 school children in Chennai found that the total prevalence of
hypertension was 21.5 per cent. Several other studies done in India suggest high prevalence of
hypertension in overweight and obese children compared to children whose weight is normal.?

CHILDREN EXPLOITED BY THE TV ADVERTS, PROMOTING UNHEALTHY
FOOD:

Reasons for wide spread consumption of junk food can be made out from bribing children with
toys to convincing them to eat a “fourth meal,” the industry is glutted with perverse, profit-
chasing schemes. Research has found strong associations between increase in advertising for
non-nutritious foods and rates of childhood obesity. According to the American Academy of
Pediatrics (AAP), the average child watches about four hours of television a day and sees more
than 20,000 commercials each year, often for high-fat, high-sugar and high-salt snacks and
foods. By the time American children finish high school, they have spent nearly twice as many
hours in front of the television set as in the classroom.?® Advertisement is one of the effective
tools of integrated marketing communication to emotionally motivate consumers to buy the
products.* Content analyses of food advertisements reveal that most television ads are for food
items of minimal nutritional value.**Advertisements featuring products like snacks, toys,
confectionaries, cookies and fast food are specifically targeted at children, in order to motivate
them to try new brands and buy more.?®

STATE’S PARAMOUNT DUTY TO PROTECT THE HEALTH OF CHILDREN:
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State is not fulfilling its obligations as per the directives of the Constitution of India because
any food article which is hazardous or injurious to public health is a potential danger to the
fundamental right to life guaranteed under Article 21 of the Constitution of India. A paramount
duty is cast on the government and its authorities to achieve an appropriate level of protection
to human life and health which is a fundamental right guaranteed to the citizens under Article
21 read with Article 47 of the Constitution of India.?” In United Kingdom and many European
countries, all commercial activities in primary schools are restricted as per the directive of
Union of European Beverages Association (UNESDA). According to these, secondary school
students may be offered full range of beverages including water, 100% juice, sports drink, and
low calorie drinks in different portion sizes in active participation with educators and parents.”®
Health education and school based intervention programs can improve the dietary pattern of
children.?® Child of today cannot develop to be a responsible and productive member of
tomorrow’s society unless an environment which is conductive to his social and physical health
is assured to him. If the children are better equipped with a broader human output, the society
will feel happy with them. Neglecting the children means loss to the society as a whole.*

Food must be available, accessible and adequate: The right to adequate food is NOT the same
as the right to safe food. The right to adequate food is more than the right to safe food. The
right to adequate food is sometimes understood as referring to the standards for the food that is
available on the market, which should be safe. This is too narrow. The right to food requires
adequate food to be available and accessible. Adequacy refers to quantity, quality and
appropriateness, taking into account cultural aspects as well as the physiology of the individual
(e.g., sex, age and health).®

According to Jeremy Bentham who shares this vision of the proper function of social
institutions like law and morality may differ on more than the best methods to attain it, as
Aristotle noted, there is widespread agreement that happiness is the goal, but considerable
disagreement as to what constitutes happiness. For Bentham the answer is simple: happiness is
just pleasure and absence of pain. The value or disvalue of a pleasure or pain depends only on
its intensity and duration, and can at least in principle be quantified precisely.* Bentham
detected a serious and potentially debilitating defect in rendering the utility principle as the
“greatest happiness of the greatest number”. The less the numerical difference between the
minority and majority, the more obvious the deficiency in aggregate happiness will be
logically, then, the closer we approximate the happiness of all the members of the community,
the greater the aggregate of happiness.®

Subsequently when it comes to junk food, the relation with it and Bentham doctrine of Pain &
Pleasure is quite similar. This can be shown by the fact that the two dimension of the dogma,
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i.e., of Pain and Pleasure play active role in benefiting and harming respectively. As prima
facie it can be seen that on one hand if we talk about pain the junk food impact the human body
with proliferated diseases like obesity and various other cardio vascular diseases. Although it is
accounted in edible food supplements but it in other sense gradually harms the organs or
human body at large. Whereas on the other hand, taking pleasure in the realm of junk food- it
provides reinforcement to demand of general public at large which favors this particular by
their happy taste-buds. Viewing both of these aspects it could infer by balancing that society
would favor averting pain rather than gaining pleasure. Bentham statement of greatest
happiness to greater number here can be seen not in context of consumption of junk food at
large but as making laws or enactment which curtails the excessive supply of junk food that is
spoiling the society beauty or human resource at large.

RIGHT TO FOOD APPLIES SPECIFICALLY TO CHILDREN:

Children are especially vulnerable to a lack of adequate food, as they need nutritious and safe
food to grow physically and mentally. Around half the deaths of children below five years of
age are caused by under nutrition. Malnutrition is caused by a combination of factors such as
lack of adequate food and health care and unsafe water and sanitation. Much of the debate in
India has centered on the question of whether there have in fact been large numbers of
starvation deaths. In fact, most deaths associated with malnutrition are due to a combination of
malnutrition and disease. The immediate, final cause of death, the phrase written on the death
certificate, is usually some disease, often an infectious disease, rather than starvation or hunger
as such. UNICEF estimates that in the year 2000, about 2,420,000 children in India died before
their fifth birthdays. This was the highest total for any country. It was estimated that for the
same year about 10,929,000 children died before their fifth birthdays. Thus, more than a fifth
of the child mortality worldwide occurs in India alone. Thus we can estimate that more than a
million children die in India each year from causes associated with malnutrition.*

INTERNATIONAL CONVENTIONS EXPLICITLY RECOGNISES RIGHT TO
HEALTHY FOOD:

There are various provisions and conventions present at international arena which recognizes
right to healthy food as international human rights law. The UDHR recognizes, in the context
of an adequate standard of living.*® The ICESCR, which is part of the International Bill of
Human Rights, recognizes the right to adequate food as an essential part of the right to an
adequate standard of living.*® The right to food is also recognized in other international
conventions protecting specific groups, as in CEDAW.*" Convention on the Rights of Persons
with Disabilities, 2006,% Convention on the Rights of the Child, 1989 addresses the issue of
nutrition. A series of expert consultations, conferences, and studies steadily clarified the
meaning of the human right to food. This statement by the committee constitutes a definitive
contribution to international jurisprudence.*’

Right to health is violated as per the International provisions. Obesity is no longer just a
problem of wealthy industrialized nations. It is now on the rise in developing countries,
crossing urban and rural areas, affecting adults and children alike. The WHO reports that
NCDs are one of the leading causes of deaths worldwide. In 2008, over 80 per cent of global
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deaths due to CVD and diabetes occurred in low and middle-income countries. NCDs also kill
at a younger age in these countries, where 29 per cent of NCD deaths occur among people
under the age of 60, compared to 13 per cent in high-income countries.** In India, as of 2008,
about 53 per cent of all deaths were due to NCDs. The disease burden of NCDs is expected to
reach to 57 per cent by 2020 as compared to 29 per cent in 1990.%? As of 2010, approximately
43 million children under five years of age were overweight or obese worldwide, and more
than 80% of these children live in developing countries.** Childhood obesity is one of the most
serious public health challenges of the 21st century. As per the WHO, about 44 per cent of the
diabetes burden and 23 per cent of the CVD burden is attributable to overweight and obesity.
Overweight children are more likely than non-overweight children to develop insulin
resistance, hyper insulinemia, diabetes and CVD at a younger age, which in turn are associated
with a higher chance of premature death and disability.*

A 2010 analysis found that of 3,039 possible kids’ meal combinations available at large fast
food chains, only 12 combinations met the nutrition criteria for preschoolers and just 15 for
older children.*® If obesity trends continue through 2020 without other changes in behavior or
medical technology, the proportion of individuals reporting fair or poor health would increase
by about 12% for men and 14% for women over 2000 rates.*® Diseases related to poor diet and
inactivity includes: obesity, high blood pressure, diabetes, coronary heart disease, osteoporosis,
cancer, and stroke.”” Overweight children face a greater risk of developing lung disease,
diabetes, asthma, and cancer.*®

Nations worldwide are grappling with the issue of junk food marketing to children, and many
countries have established policies to limit children’s exposure to marketing. The World Health
Organization’s (WHQO) Global Strategy on Diet, Physical Activity and Health discourages
messages that promote less healthful dietary practices and encourages positive healthful
messages in food and beverage advertisements aimed at children.*® In 2006, WHO called for
national action to protect children from marketin% by substantially reducing the volume and
impact of the commercial promotion of junk food.”

JUNK FOOD - AN UNHEALTHY FOOD:

Junk Food is defined as “any food, which is low in essential nutrients and high in everything
else—in particular calories and sodium. Junk foods contain little or no proteins, vitamins or
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minerals but are rich in salt, sugar, fats and are high in energy (calories). Highly salted like
chips, high in refined carbohydrates (empty calories) like candy, soft drinks and high in
saturated fats like cake and chocolates.”™"

GROWTH OF FAST FOOD INDUSTRIES:

According to the National Restaurant Association of India (NRAI) 2010 report, the fast food
industry in India is currently estimated to be between Rupees 6750- Rupees 8000 crore,
growing at a compound annual growth rate of 35-40 per cent. It was found that across the
seven states in which it conducted its study, in urban and rural areas, there was a growing and
substantial percentage of people eating fast food.>® A recent study by AIIMS reveals startling
details about school students’ health. It has found 23.1 per cent boys to be overweight and girls
are 27.7 per cent, while 8.3 per cent fall into the obese category. The fat epidemic has mainly
been attributed to junk food.>®* A new AIIMS study on 10,000 Delhi school children has found
that 3-4% of them suffered from hypertension, the most common cause of heart-related deaths.
Among these were children as young as five years old.>* The Rupees 8000-crore junk food
industry in India is fuelling a host of health disorders such as obesity, diabetes and
hypertension amongst urban adolescents is one of the facts which came out of a the Round
Table meeting organized by Centre for Science and Environment here today.>® The second
largest contributor to mortality rates in the United States [after “tobacco use”] is obesity.® It is
associated with increased incidence of diabetes, hypertension, and coronary artery disease, and
it represents a public health problem that is rapidly growing worse.”’

PRESENCE OF UNFAVOURABLE NUTRIENTS AND CHEMICAL ADDITIVES:

High levels of TFA are a public health concern due to some evidence associating TFA with
coronary heart disease.’® Trans-fat is the common name for a type of unsaturated fat. A high
intake of trans fatty acids (TFASs), all types of isomers, is associated with the risk of non-
communicable diseases such as coronary heart disease and the metabolic syndrome.” The
FSSAI pronounces products free of Trans-fats if they have less than 0.2 grams of trans-fats per
serving. A recent report by the Centre for Science and Environment had accused many brands
of labeling their products Trans-fat-free even though they contained it in large amounts. Trans-
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fat consumption increases the risk of coronary heart disease, leading to recommendations by
health experts that they be consumed only in traces.?® Studies also show that too much of junk
food alters the chemistry of the brain and are addictive like cocaine. High-fructose corn syrup
(HFCS), monosodium glutamate (MSG), hydrogenated oils, refined salt, and various other
chemical preservatives found in processed junk food do the same thing to a person's brain as
cocaine does.”* Consumption of large amount of Caffeine (methylated xanthine) can cause
diseases and disorders, such as, insomnia, nervousness, anxiety and so on, which has been used
as an additive in soft drinks and is harmful to human life.®?

VIOLATIVE OF FOOD SAFETY AND STANDERDS ACT, 2006:

FSS Act has been enacted to consolidate laws relating to food and to establish the Food Safety
and Standards Authority in India for laying down science based standards for articles of food.
The Act is also intended to regulate the manufacture, storage, distribution, sale and import, to
ensure availability of safe and wholesome food for human consumption.®® The Act also
stipulates about the use of food additive or processing aid.** Often the people know very little
about the additives allowed in our food. There has been a huge row over the potential dangers
of artificial sweeteners. Most of the vanilla in food is made synthetically and that this chemical
which has been harvested from paper mill effluent or coal tar components used in
petrochemical plants. It is cheap, and it has been passed for human consumption by the food
and drug administration of different countries.”® The Act also provides a provision which
regulates pesticides, veterinary drugs residues, antibiotic residues and microbiological counts
and is of paramount importance.®® The Consumer Federation Tamil Nadu (CONFET) has
appealed to Chief Minister for the compensation to the family of child who died after
consuming bottled soft drink. The death should serve as an eye-opener to the authorities about
the consequences of laxity in implementing the provisions of the Food Safety and Standards
Act, 2006.”

NUTRITIONAL LABELING AND REGULATION OF MARKETING:

The Act has even mentioned about packaging and labeling of food.®® Accordingly food
businesses include hotels, restaurants, owners of small food stalls, dhabas, milk suppliers, fish
stall owners, fruit and vegetable vendors, manufacturers, hawkers, small scale industrialists,
fair price shop owners, self-help groups among others. According to the Food Safety and
Standards Act India (FSSAI) 2006, every food manufacturer should get a license from the
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Food and Drug Authority or an authority connected to FSSAL®® The FSS Act deals with
restrictions of advertisement and prohibition as to unfair trade practices.”® It provides for
restriction on advertisement of any food which misleads or contravenes the provisions of the
FSS Act or the rules and regulations made there under. Advertisements for carbonated
beverages are being monitored by the Advertisement Standards Council of India (ASCI), as per
the above mentioned regulations as well as the ASCI Code. The most widespread advertising
method is the use of broadcast promotions on television for junk-food products. Billboard and
print advertising in newspapers and magazines are other familiar and widespread methods.”
More recently, market pressures have led to the creation of innovative forms of advertising,
including in schools, on the Internet, through cell phones, and through product placement and
promotion directly in the content of entertainment programming. Watching television has
become “the dominant pastime of youth throughout the industrialized world. "2

JUNK FOOD BANNED IN VARIOUS PART OF THE WORLD:

Evidences can be taken from the various parts of the world which have tried to combat the
menace of the junk food through strict regulatory framework. Britain has the biggest obesity
problem in Europe with nearly 26 per cent of the population being obese. The country banned
junk food in schools in 2005.” A ban on junk food ads during television programs aimed at
children below 16 years came into force in August 2008.” UK consumer advocates are now
calling for their government to explore provisions allowed under the new EU regulation on
food information to make sure that the ‘traffic light labeling’ is used on all food products.”
The elementary schools in Arizona, Georgia, Kentucky, Louisiana, Maryland, Mississippi,
Nebraska, New Jersey, New York, and West Virginia have already banned the sale of junk
food in schools until at least after lunch.”

Most recently the Punjab government has banned ‘junk food” in and around schools. As per
instructions, issued by Director General of School Education cum state Project Director under
Sarva Shiksha Abhiyaan programme, there should be no such shop or eating joint inside or
even outside (in nearby area) schools, which sells junk food. Due to easy availability of such
food inside and nearby school areas, students develop the habit of eating junk food only there
should be regular checking of the school canteen and nearby shops by health department
officials, to stop the “menace of junk food.””’On January 21, 2011, WHO formally issued a
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recommendation asking for a ban on junk food in schools and playgrounds in order to promote
healthy diet and tackle child obesity.”®“Settings where children gather should be free from all
forms of marketing of foods high in saturated fats, trans-fatty acids, free sugars or salt,” said
WHO."

BUSINESS IN JUNK FOOD IS RES EXTRA COMMERCIUM:

Res extra commercium means, a thing which by law is excluded from the sphere of private
transaction: thing not subject to commerce or trade; things which cannot be bought or sold.
The expression means outside the commerce.® The doctrine was applied by SC, in subsequent
cases, to hold that there is no fundamental right to trade in the business of a deleterious
nature:®! or to deal in adulterated foodstuff.** Indian Penal code also provides for punishment
for anyone who sales noxious food or drink.®

NO ABSOLUTE RIGHT IS PROVIDED UNDER 19(G):

The fundamental right of a citizen to carry on any occupation, trade or business under Art
19(1) (g) of the Constitution of India is not absolute; it is subject to reasonable restrictions
which may be imposed by the State in the interests of general public.®* The authorities, or
private persons or industry are bound by the direction contained in Part IV, Part Ill and
Preamble of the Constitution of India. The right to carry on trade is subject to directions
contained in the Constitution, the Universal Declaration of Human Rights, European
Convention of Social, Economic and Cultural Rights and the Convention on Right to
Development for Socio-Economic justice. Social security is a facet of Socio-Economic justice
to the people and means of livelihood.*® CI. (6) of Article 19 authorizes the State to impose
‘reasonable restrictions’ upon the freedom of trade, business, occupation or profession.2® The
object of imposing restrictions under Clause (6) is to strike a balance between individual
freedom and social control.?” Government order issued in public interest overrides individual
interest and the question of public interest must be considered not from the point of view of
interest of the person on whom the restriction is imposed, even if the restriction operates on
him harshly.®

‘REASONABLE RESTRICTION’ INCLUDES COMPLETE PROHIBITION OF A
BUSINESS:

Banning of junk food is a ‘reasonable restriction’ in the interest of general public. As the
Interest of general public is a comprehensive expression comprising any matter which affects
public welfare, or public convenience® e.g. public order, health, morality,® of the country,™
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Elgttp:/lwww.cseindia.orq/userfiIes/NutritionaI Analysis_Junk_Food.pdf (Last Visited on 15" February 2015)
Ibid
®Godawat Pan Masala Products (Pp.) Ltd v. Union of India, AIR 2004 SC 600
:;State of U.P. v. Union of India, AIR 1957 SC 628(631)
Ibid
8gection 272 and Section 273 of Indian Penal Code, 1860
#Ramchand v. Union of India, AIR 1963 SC 563 (566)
81|C of India v. Consumer Education Research Centre, AIR 1995 SC1811
8 Article 19(6) (i) (ii) Constitution of India
8J.K. Industries Ltd v. Chief Inspector of Factories, 6 SCC (1996) 665
883tate of Orissa v. Radheysham Meher, AIR 1995 SC 85
®brahim v. R.T.A., AIR 1953 SC 79
%State of Maharashtra v. Himmatbhai, AIR 1970 SC 1157
*IGlass Chatons v. Union of India, 1961 SC 1514

Volume 3 Issue 5



implementation of Directives in Part 1V.%? Hence under this power the State may impose
restrictions, requiring that a beverage must contain a maximum percent of fruit juice.”*Any
business or trade irrespective of its nature is liable to be controlled or restricted by the State, if
it is necessary in the interests of the general public, such as public order, morality, health or the
like, provided such restrictions are not unreasonable.** The mere fact that the regulation of a
trade would cause hardship to * or result in the elimination of a section of traders would not
make the regulation unreasonable, for control or regulation of any kind is bound to cause
hardship that are unable to satisfy the requirements of the regulatory rules or provision.*® The
rationale is that ‘reasonable restriction’ includes prohibition, having regard to the exceptional
circumstances calling for restriction®”, namely, the patent and widespread danger to the
community.® Thus the consumption of junk food if continued will cause inherent danger to the
health of children.

CONCLUSION: Fast food availability is gift of the industrial life-style which needs to be
modified in accordance to the healthy food guidelines. Children are not the best judge of their
food. It clearly indicates that fast foods have become an important part of dietary menu for
most children. Children are lured by convincing marketing strategies and peer pressure. Mass
media had been found to been influential factor affecting the food choices of children. The
adolescents consume junk food which is easily available near the school premises.
Consumption of diet high in sugar, saturated fat, salt and calorie content in childhood can lead
to early development of obesity and cardiovascular diseases. High levels of Trans-fats are a
public health concern due to its association with chronic heart diseases. Such foods are
regarded as not conducive in maintaining health. Arguably what we have seen from this study
may be just the tip of the ice-berg. It is likely that a greater proportion of adolescents consume
junk food. Fast food intake among children can be reduced by implementation of stringent laws
to regulate the marketing of fast foods in Indian market. There should be mandatory labeling,
at least for serving size, Trans fats, saturated fats, sugars and salt along with already mandatory
labeling nutritional information for all processed foods including takeaway foods. Nutritional
labeling of food might restrict the quantity of food ordered and choice of low fat menu among
children of educated parents. As the junk food industry targets children, it is important to ban
junk food from schools and places where children have easy access to these foods. Promotion
of healthy eating habits and education about junk foods needs to be strengthened.
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