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POLICE LAW: RECENT DEVELOPMENT IN INDIA"

INTRODUCTION

Criminal justice is the system of practices and institution of governments directed at
upholding social control and deterring and mitigating crimes, or sanctioning those violet laws
with criminal penalties rehabilitation efforts. Those accused of crimes have protections
against abused of investigatory and prosecution powers.

The rule of law two aspects- substantive and procedural. For instance, whereas the
substantive law is codified in the Indian penal code, the procedural law is codified in the code
of criminal procedure, and the rule of law demands that the procedure must be followed in
letter and in sprit, as interpreted and understood by the judicial officer hearing the matter.
Now this is tall order often due to exigency, it is not possible to follow the procedure as laid
down in the strictest manner and in such a situation discretion must be ecercised, first by the
police official investigating the matter, and thereafter by the judicial officer. As investigation
is highly specialized subeject,it is extremely important that due emphasis is laid and time
,Personnel and other resources are made available .In The absence of any such move, the
police will be made to cut a sorry figure and will always be at receiving political will is
necessary ,and as has been seen very often in the country, judicial intervention is required to
make it possible.

It has now been almost eight years since the judgment in Prakash Singh case was pronounced
which not only made observations in a philosophical manner but also laid down guidelines as
to how the matters ought to have been handled in a practical manner keeping the
fundamental and founding principles enshrined in the constitution intact.

It will be enlightening to have a look at some of the key passages in this judgment.

PRAKASH SINGH V. UNION OF INDIA, SUPREME COURT, 2006

A number of commission were appointed for police reforms, but the government over the
years had not taken any concrete steps to implement any of those recommendations so as to
make any worthwhile change in the functioning of the police in the country. Disappointed
and disgusted by such a situation, some of the senior police officers and other public spirited
persons joined hands and filed a public interest litigation in the Supreme Court of India in
1996. Prakash Singh, the first petitioner in this petition was a distinguished IPS officer and
had worked as the senior most police officer — Director General of police — in ‘Assam and
Uttar Pradesh, and also in the Border Security Force.

As there was deep anguish due to inaction by the government and an attitude to procrastinate
the matter, the Supreme Court admitted the petition and asked the concerned parties,
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including the government of India to respond. After detailed arguments, the Supreme Court
in 2006 laid down certain guidelines, in the absence of any statutory enactment and till
country in particular, and regarding the police personnel in general. The Court observed.

“ having regard to (i) the gravity of the problem; (ii) the urgent need for preservation
and strengthening of Rule of Law; (iii)pendency of even this petition for last over ten years;
(iv) the fact that various Commissions and Committees have made recommendations on
similar lines for introducing reforms in the police set-up in the country ;and (v) total
uncertainty as to when police reforms would be introduced , we think that there cannot be
any further wait, and the stage has come for issue of appropriate directions for immediate
compliance so as to be operative till such time a new model police Act is prepared by the
Central Government and /or the State Governments pass the requisite legislations. It may
further be noted that the quality o Criminal Justice System in the country, to a large extent,
depends upon the working of the police force. Thus having regard to the larger public
interest, it is absolutely necessary to issue the requisite directions.

Such has been the condition of policing in India and abysmal lack of interest in police
reforms that States — which are directly are directly responsible for law and order under the
federal scheme of things in India - did not pay attention to even a letter sent by the Union
Home Minister in 1997. The Supreme Court commented on it:

“ About one decade back, viz. on 3rd August, 1997 a letter was sent by a Union Home
Minister to the State Governments revealing a distressing situation and expressing the view
that if the Rule of law has to prevail, it must be cured. Despite strong expression of opinions
by various Committees and even a Home Minister of the country, the position has not
improved as these opinions have remained only on paper, without any action. In fact,
position has deteriorated further.

One of the most important directions was to insulate the police from any pressure, which
most of the time are political in nature, so that the police could work in a professional
manner. A notable excerpt mentioning instating the police force and justifying the laying of
guidelines is as follows:

“The preparation of a model Police act by the Central Government and enactment of
new Police Acts by State Governments providing therein for the composition of state
security commission are thing, we can only hope for the present. Similarly, we can only
express our hope that all state Governments would rise to the occasion and enact a new
police Act wholly insulating the police from any pressure whatsoever thereby placing in
position an important measure for securing the rights of the citizens under the constitution
for the Rule of Low, treating everyone equal and being partisan to none, which will also help
in securing an efficient and better criminal justice delivery system. It is not possible or proper
to leave this matter only with an expression of this hope and to await developments further.
It is essential to lay down guidelines to be operative till the new legislation is enacted by the
state Governments.”

Some of the key recommendations by the supreme court were regarding separation of
investigation from law and order, minimum tenure for senior police officers, creation of the
state security commission headed by the chief minister in each state with the Director
General of police as a member, creation of police Establishment Board and police
complaints Authority for dealing with matters related to junior and middle level police
officers and setting up a National security Commission at the central level. The orders were
to be complied with by 31st of December 2006.

In the last seven to eight years, it can easily be said that most of the orders might have been
complied with in letter, but have not been complied with in spirit. The state of policing in the
country very well exhibits this, and, unfortunately, it is also vindicated by a large number of
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cases regarding police reaching different High courts and the Supreme Court some of the
recent ones are discussed hereinafter.

SEPARATE INVESTIGATION FROM LAW AND ORDER

There has been a long-standing demand from the police personnel, which found reflected in a
number of recommendations by the reforms committees as well as the law commission that
investigation must be separated from law and order for the simple reason that a lot of time
and effort of the entire police force goes into maintenance of law and order and hardly any
time is left for proper and serious investigation, which hampers the criminal justice system in
the country, resulting in improper acquittals or innocent person languishing in jails for a long
time. The Supreme Court had categorically ordered separation of investigation from law and
order in the Prakash singh case mentioned earlier. Despite such an order in2006, there has
been no clear-cut separation made.

In a very case —state of Delhi v. Ashok Kumar Jain -the Delhi High court expressed serious
concerns about the competence of the police personnel in carrying out investigation, either
due to inadequate training or lack of competence to one’s duty.

The Delhi High court made the following observations:

With utter disgust and dismay we express our utmost displeasure with regard to the manner
of investigation, as was carried out by the investigating officer in this case ... With the kind
of investigation as has been carried out in this case, we have no hesitation in saying that this
police officer has no basic knowledge or competence for conducting investigation in any
crime.... This is not a solitary case where we find the failure of the Investigating Agency to
commit such serious lapses. This is primarily due to the incompetency of many such police
officers who are entrusted with such a sensitive job of carring out investigation into any
crime and secondly because of lack of willingness on the part of the government to separate
the investigation from the law and order, despite being directed by the Hon’bl supreme court
many a times, right from the authoritative pronouncement in prakash singh vs. union of india
reported in (2006) 8 SCC 1; 2006 Indlaw SC 514 and various recommendation made by law
commission of India in this regard.”

ACCOUNTABILITY OF ERRING POLICE OFFICIALS

There needs to be an element of accountability, if one wishes to talk about professionalism in
police service. There has to be certain justification, logic, reasoning and convincing argument
as to why any police officer either acted in a particular manner on made the decision not to
act. Simply saying that the police officer decided not to something without providing any
justification will not serve the purpose. Also, there are certain Irgitimate expectation, and
police officers must rise to that leve, both by training and by their actions. If there is no
match between the two, as unfortunately is often seen, the police officrs must be held
accountable and taken to task.

In many cases, the court also feels helpless where such serious lapses are committed by the
investigation agencies in not carrying out its most solemn duty of conducting fair, honest,
flawless and scientific investigation into any crime and the ultimate result of this is the
acquittal of criminals, which increases the rate of acquittals and results in multiplication of
crime in the society. All such erring police officers who are responsible and who become
cause for failure in any prosecution case of state of Gujarat vs. kishanbhai reported in 2014
(1) SCALE 177; 2014 Indlaw SC 11 ... we direct the concerned joint Commissioner of police
to initiate departmental proceedings against the investigating officer of this case and other
erring police officials...

In state of Gujarat v Kishanbhai case, the Supreme Court in January 2014 — the criminal
appeal was filed in 2008 —took cognizance of the high number of acquittals happening due to
shoddy investigation, and passed strict orders to take action against the erring police officials.
The court made the following strongly —worded directions:
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“On the culmination of a criminal case in acquittal, the concerned investigating /
prosecuting official (s) responsible for such acquittal must necessarily be identified. A finding
needs to be recorded in each case, where the lapse was innocent or blameworthy. Each erring
officer must suffer the consequences of his lapse, by appropriate departmental action,
whenever called for. Taking into consideration the seriousness of the matter, the concerned
official may be withdrawn from investigative responsibilities, permanently or temporarily,
depending purely on his culpability ........... Accordingly we direct, the home Department of
every state Government, to formulate a procedure for taking action against all erring
investigating / prosecuting official/officers... The instant direction shall also be given effect
to within 6 months... All the concerned Home Secretaries shall ensure compliance of the
direction recorded above...

There is no quarrel with whatever the Supreme Court has observed that police official who
take their work in an extremely lackadaisical manner, and therefore behave in a reckless and
negligent manner must be taken to task, and penalized by the Department. However, one
needs to be careful while doing this exercise because policing is not a mathematical science
and often individuals in their capacity as police official have to make decision with whatever
information is available at that point of time, and also taking into account the sensitive nature
of that information and the safety of the country and its people. On many occasions, an
error in judgment may be fatal for the entire country, or at least a large number of people in
the country. This error in judgment may be either in terms of inaction when action in
needed, or vice-versa. The yardstick by which the conduct of any police official can be
evaluated is not objective in nature and hence subjectivity creeps in.

Suspicion: Subjective, Not Objective

Police officers work on the basis of suspicion which is subjective in nature and it can never
be said that prior to taking any action, the concerned officer must be hundred percent sure. It
is never possible, until and unless the accused has admitted, or there is presence of irrefutable
evidence; but even in such a scenario suspicion can be said to be tending towards certainty,
but is never certain. And, that’s the role of the judicial officer to go through the fact of the
matter, ascertain the facts, and make a decision. Therefore, it is a bit unfair on the part of the
Supreme Court to expect that while making any decision to act, each and every police officer
has to be fully sure. It strikes at the very root of policing, which is primarily based on
suspicion. In case a diligent and vigilant police officer is not able to pick up the key signs,
either in the conduct of a person or any other change in the related environment, there is a
high possibility that there is no need to be suspicions. However, if a dull, lazy, inactive and
inert officer is not able to pick up any such signs, then it’s a matter of serious concern
because the needle of suspicion doesn’'t point towards anyone on its own, but is made to
point by the individual officer involved in the investigation.

Innocents: Ignominy of criminal Prosecution

The Supreme Court also made observations regarding innocent persons being made accused
in some of the cases resulting in long legal proceedings and thereby irreparable loss of not
being able to live a normal life. The court held that for this loss the entire system of
administration of justice was responsible and the erring police official must be made
accountable. The relevant portions from the judgment are reproduced:

“....And if the accused was wrongfully prosecuted, his suffering is unfathomable. Here also,
the investigating and prosecuting agencies are blameworthy. It is therefore necessary, not to
overlook even the hardship suffered by the accused, first during the trial of the case, and then
at the appellate stages. An innocent person does not deserve to suffer the turmoil of a long
drawn litigation, spanning over a detention. It is not untrue, that for all the wrong reasons,
innocent persons are subjected to suffer the ignominy of criminal prosecution and to suffer
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shame and humiliation. Just like it is the bounden duty of a court to ensure that an innocent
person is not subjected it the rigours of criminal prosecution.”

The guilty must be punished and the innocent should not be made to suffer in an ideal
scenario, however, due to a number of reasons - many genuine and some fabricated -
innocent individuals are made to suffer police atrocities, and if not atrocities, the entire
rigmarole is sufficient to drain any individual — emotionally, socially, financially,
professionally, and in every other sense. This is a welcome step taken by the supreme court of
India and we can really hope that the government of the day will use the supreme court order
to enforce a number of recommendations of several committees.

Harassment and Extortion

A highly successful and very well-known doctor-plastic surgeon —in Mumbai was targeted by
certain persons for extorting money and maligning his reputation. These persons had filed
false complaints with the police and even when the complaints were withdrawn, the doctor
was troubled by the police in the name of investigation. Let with no other option, he filed a
written complaint with senior police officers against irresponsible and unprofessional conduct
of the investigating officials, but no action was taken against them. Thereafter, the doctor
moved the Bombay High court against the police. In its judgement in August 2013, the
Bombay High court ordered:

“In the above circumstances, we are of the view that the petitioner has made out a sufficient
case for interference by this court in its inherent jurisdiction and to ensure that principles of
natural justice and rule of law is abided equally by the police force. We, therefore, issue a writ
of mandamus directing the respondent Nos. 3 and 4 to enquire into the allegations made by
the petitioner against the respondent Nos. 5,6 and 7 to this petition afresh. That such an
enquiry should not be entrusted to the joint commissioner of police Mr. Himanshu Roy but
to other superior official is a direction which must follow the above discussion. Therefore,
we direct that the enquire be entrusted to a competent authority in terms of the provisions
regarding regulation, control and discipline of the police force, contained in chapter 111 of the
Bombay police Act, 1951. The enquiry, preferably be entrusted to an official in the level of
special Inspector General or any other officer but superior in rank to that of joint
commissioner.”

The order speaks volumes about the conduct of police officials. It is the need of the hour to
penalize the erring police officials to send a strong signal to the police force that such a
conduct is not acceptable and the public that the judiciary shall bring the erring persons to
book.

TRAINING PROGRAMMES

The Supreme Court laid emphasis on proper training of police officials in the changing legal
and social scenario. In a welfare state committed to the rule of law, there has to be proper
recognition and enforcement of fundamental human rights. Gone are those days when the
police can act in almost an unaccountable manner. The way technology is developing, people
are becoming aware and social norms are changing, It is unacceptable that the police
continues to remain in a typical age-old mindset and colonial mould. It has to change and for
that proper training of officials is essential. In state of Gujarat v. Kishanbhai, the court said:
“The Home Department of every state Government will incorporate in its existing training
programmes for junior investigation/ prosecution officials course-content drawn from the
above consideration. The same should also constitute course-content of refresher training
programmes for officials, should be vested in the same committee of senior officers referred
to above .... Judgments like the one in hand (depicting more than 10 glaring lapses in the
investigation/prosecution of the case), and similar other judgments, may also be added to the
training programmes. The course content will be reviewed by the above committee annually,
on the basis of fresh inputs, including emerging scientific tools of investigation, judgments of

Volume 3 Issue 6



courts, and on the basis of experiences gained by the standing committee while examining
failures, in unsuccessful prosecution of cases ... we further direct, that the above training
programme be put in place within 6 months. This would ensure that those persons who
handle the same. Thereupon, if any lapses are committed by them, they would not be able to
feign innocence, when they are made liable to suffer departmental action, for their lapses.”

It is very well understood and accepted that training at all levels of police officials is
extremely important and for this purpose training modules need to be customized according
to the requirements of different target groups. For senior police officials the requirements are
very different from those of the junior most officers. And by the same token, the training
needs of police personnel at a slightly lower level in the hierarchy than the officers are also
very different. One size doesn’t fit all. Hence, there is an urgent need to provide proper
training to all the personnel at different levels, and for this purpose, in today’s world,
technology can be used to get the maximum out of it. But, a lot depends on the political
masters who control almost everything — training budgets, training calendar, granting
approval for identified personnel to register for a training program, and above all, boosting
the morale or demoralizing the police force. At times it is a matter of shame that concerned
ministers have been either dismissive about such training requirements, or have simply paid
lip service. This need to change.

POLITICAL OBDURACY AND HIGH-HANDEDNESS

No doubt in a democratic country it is the elected representatives of the state, in different
states, or the entire country, at the centre. But these powers to any of these elected
representatives are not absolute; these powers are to be exercised within the constitutional
framework, as interpreted by the judiciary. On numerous occasions, the political masters,
acting as the elected representatives of the people, make decisions in a myopic manner, which
proves beyond doubt their obduracy in doing whatever they think is right, irrespective of the
constitutional limitations. Strong headed police personal order. Somehow, the feeling sets in
the political bosses that the police personnel would align themselves to their personal whims
and fancies, for which they would be penalized by the political bosses. Of late, one of the
chief ministers in the country — Mamata Banerjee in west Bengal — refused in the first
instance to obey the constitutional authority, the election commission. Five of the
superintendents of police, among other civil servants, known to be close to mamata, were
transferred by the election commission. Mamata refused to comply. It was reported in the
Indian express:

“Hours after the Election commission (EC) ordered the transfer of five superintendents of
police and three district magistrates and additional district magistrates on Monday, West
Bengal Chief minister mamata Banerjee took a defiant stand, saying she would “not remove a
single officer “ and was ready to face the consequences. “I will not remove a single officer.
Let the EC come and arrest me. | throw this challenge to the EC.I will put in my resignation
..... I want to see how the EC takes charge of the state’s law and order....” Said Banerjee....”.
Now this is not the way the chief minister of any state is expected to behave. Standing for the
police personnel is one thing, however, protectionism to this extent is undesirable, avoidable
and unconstitutional. Supporting the police force in a state is expected from the government.
Making it blatantly a case of nexus between the political master and the police officer is a
sorry state of affairs.

Verbal Orders

Political masters are used to giving verbal orders to civil servants, including police officers,
and many a time, unsurprisingly, these orders are clear deviations from the well-established
norms of the rule of law. It is left to the civil servant to justify his actions in case a question is
raised later. In the absence of any written order, the entire responsibility and accountability is
of the civil servant. In a close-working relationship between the political master and the civil
servant, it is often very important to execute orders at lightning speed, especially for the
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maintenance of law and order. Thus, it is extremely difficult to say that for each and every
action, a civil servant has to wait for the written order from the political master. If such a
practice is enforced in a routine manner, it would not be possible to administer a number of
things which require immediate attention and action. However, a line the former catergory,
between permission needs to be noted down in the file to complete the paperwork and have
something in writing on record. The Supreme Court in TSR Subramanian case observed:
“...We notice that much of the deterioration of the standards of probity and accountability
with the civil servants is due to the political influence or persons purporting to represent
those who are in authority... Rule 3 (3) (iii) of the All India Service Rules specifically requires
that all orders from superior officers shall ordinarily be in writing. Where in exceptional
circumstances, action has to be taken on the basis of oral directions, it is mandatory for the
officer superior to confirm the same in writing... Recording of instruction, directions is,
therefore, necessary for fixing responsibility and ensuring accountability in the functioning of
civil servants and to uphold institutional integrity.”

The menace of verbal orders can come to an end only when the civil servants insist on
written orders from the political bosses. Till the time the civil servants are willing, or rather
overzealous, to obey the orders, and at times work with the understanding — your wish is my
command - things will not change. court orders can make the position clear of the ultimate
interpretation by the judiciary, however, implementation at the ground level has to be done
by individual officials, and that will make a difference.

Right to Information

In a democratic country, public interest is paramount and voice of the people is what should
really matter. Formation of an opinion — which is at the foundation of any democratic system
requires information, and that is why it is essential that the dialogue between different players
and the government must be recorder properly so that at any point of time, the people at
large can dig out the deliberations and find out on their own as to what happened at any
particular time. For this to happen, it extremely important that the people in the country have
the right to information, which has already been guaranteed, but it can very easily be negated
by not recording the discussing and acting on verbal orders . Such a practice is against the
canons of the rule of law. It was also observed by the Supreme Court in TSR Subramanian
case that verbal orders should be converted to written orders so as to make it possible for the
citizens of this country to know as to what, why and how anything is being done:

“By acting on oral directions, not recording the same, the rights guaranteed to the citizens
under the Right to Information Act, could be defeated. The practice of giving oral
directions/instructions by the administrative superiors, political executive etc. would defeat
the object the object and purpose of RTI Act and would given room for favoritism and
corruption.”

Using political linkages

Ironically, it’s not always that the police officials are troubled by the control the political
masters have on them, at times, there are individuals who would like to exploit the closeness
with any of his political leaders and thereby misuse it in their professional career, either for a
better posting or not to be transferred from a particular posting. In a very interesting case,
which was decided that the supreme court recently, the concerned police official blatantly
produced a letter written by a cabinet minister to get an administrative matter proceed in a
particular manner. It could have very well not been reported at the individual, not conducted
himself arrogantly and haughtily. Often, being discreet helps while using such letters, but this
gentleman had decided — understandably, due to his proximity to the minister — to be false
statements in the Supreme Court. He had to ultimately pay for his indiscreet behavior when
these two courts acted against him under the law of contempt of court.

“....The appellant wants to create an impression that he is fighting for the cause of police
officers of Bihar, but a careful reading of his application makes it clear that he is espousing
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his own cause... We have extensively referred to the contents of the impugned order of the
High Court with a purpose. It reflects the appellant’s rude behavior. The intemperate
language used by the appellant while addressing learned judges of the High Court is most
objectionable and contumacious... Another very disturbing feature of this case is the manner
in which the appellant flourished in the High Court a Cabinet minister’s letter addressed to
the chief minister recommending his case. We do not want to comment on the propriety of
the Cabinet Minister in addressing such a letter to the Chief Minister in this case, though this
Court has in Prakash Singh and ors. V. Union of India and ors, (2006) 8 SCC 1 2006 Indlaw
SC 514 sought to insulte the police from political interference. In any case, the appellant
should not have tried to overawe the High Court by producing the said letter. We deprecate
this conduct..... We were also taken aback when we were informed that the appellant is the
president of the Bihar Police Seva Sangh. We are, however, informed that membership of
such association is permitted in the state of Bihar even to the police officers. However, the
fact remains that the said association is not registered.”

Transfer and postings: Judicial Intervention

In Prakash Sing case, the Supreme Court had given directions to the Central Government,
State Governments and Union Territories for compliance till framing of the appropriate
legislations. One of the directions was for the creation of a Police Establishment Board.

“(5) there shall be a police Establishment Board in each State which shall decide all
transfers. Postings, promotions and other service related matters of officers of and below the
rank of Deputy Superintendent of Police. The Establishment Board shall be a departmental
body comprising the Director General of Police and four other senior officer of the
Department.”

In the state of Uttar Pradesh, and the situation in the probability will not be very different in
other states, despite the creation of such a Board, matters often reach the High Court for
adjudication even on issues which are clearly settled.

Often officials posted at the capital cities and headquarters get a change of interacting with
political master and very senior officers and this opportunity may be favorable for them
personally. but, it cuts both ways. As familiarity breeds contempt, these officials may, at
times, find themselves at the receiving end for something which may be either work — related
or unrelated to work. This is not at all new of going to end with creation of any Boards.
Often, in the legal environment provided by the Constitution, a frivolous matter, simply to
try his luck at the legal gamble. Which he treats the judicial proceeding as. It is for the Bench
hearing the matter to exercise judicial discretion and decide.

In Ajit Pratap Singh case, one of the police officials was transferred from Lucknow to Kheri.
Apparently, he was not happy to be shifted from the capital city and sought judicial
intervention on the pretext of certain personal and family compulsion. The Allahabad High
Court stated the settled law on this issue:

“The general principles in respect to the transfer an employees that can be deducted from
various judicial pronouncements and the statutory provisions are as follows: (i) that an
employee cannot be transferred out of his cadre or establishment against his wish ;(ii) that
no transfer can be justified merely because the pay is not affected, when the appointment is
made to a specified post or a specified group of posts; (iii) that the Government employee
cannot be asked to perform duties which were never expected of him at the time of
recruitment ; and (iv) that the expectation of future promotion cannot be wiped off by
moving a Government employee around.”

On the powers of the police officials vis-a-vis the government, in the instant case the court
observed:
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“... the impugned order of transfer has been passed after due approval of the Regional police
Establishment Board, Lucknow and also that no Government employee has any right to be
posted at any particular place forever, because transfer is not only an incidence of service, but
also a condition of service, and as such it is necessary in public interest and in the interest of
efficiency in public administration. There is no hostile discrimination in transfer from one
post to another when the posts are of equal status and responsibility. The transfer in posts,
which are in the same grade or cadre or consider —equivalent can be affected on
administrative exigencies... . The law is well settled that transfer being exigency of service
can be effected by the employer concerned in accordance with administrative exigency, in the
interest of administration and public interest at any point of time and that cannot be
monitored and guided by this Court unless it may be shown that transfer order is vitiated on
account of the contravention of the statute, or lacks jurisdiction or mala fide.”

Moving the court on matters clearly settled and have gone through the procedure established
by law, particularly after the creation of Regional Establishment Boards, must be discouraged
and even penalized. It is taking the judicial process for granted and abusing the rights
guaranteed by the constitution of India. This attitude of a sizeable number of police officials
and other government officials creates problems. No one is denying that in cases of bias,
misuse of authority and arbitrariness, judicial intervention is needed as per the power of
judicial review of administrative decisions, however, caution and discretion need to be
exercised.

ROLE OF COURTS: EXPANSION AND RESTRAINT

A public Interest Litigation, PIL, Voices for freedom was filed in the Punjab and Haryana
High Court emphasized that the Courts have to be watchful that no one’s character is
besmirched and that justifiable executive actions are not assailed for oblique motives. The
Court has to be extremely careful that it does not encroach upon the sphere reserved by the
constitution to the executive and the legislature... . However, an exception to a limited extent
is also carved out, namely, quo- warranto in service matters in the form of public Interest
litigation, can be entertained by the Courts. Therefore, no doubt, the present petition
involves the service matter; the limited scrutiny in the nature of quo-warranto is still
permissible...”

On merits the High Court upheld the appointment in the following words:

“...0Once we find that there is no fault in the decision making process; the respondent No.3 is
legally competent to hold the post; he was found eligible for the same; and that he was
ranked most meritorious in competitive merit, the present petition of quo-waarranto and that
too in the nature of public Interest Litigation, where the scope of enquiry is limited, it
appears difficult for this Court to interfere with the decision of the Government in
appointing the respondent No.3 the Director General of police... We thus dismiss the
present petition.”

The High Court exercised restraint regarding the issues of moral turpitude and character
assassination of the candidate for the highest position in the state, however, at the same time,
the court did not eschew from going into the merits of the case regarding the candidature and
the criteria for selection. It has been a very balanced approach taken by the High Court, and
in the present scenario with awareness increasing day by day , it is necessary that the courts
make decisions in public interest in a detached manner, without being influenced — directly
or indirectly — by the sensational value of any particular matter. Hardly any appointment at
the topmost position in the state is without political blessings, and this makes the role of
courts critical in evaluating such appointments in a clinical manner on the basis of merits
only. It is a welcome judgment by the Punjab and Haryana High Court.

Police Complaints Authority: Role of courts

In Gurminder Singh case , a petition was filed in the Punjab and Haryana High Court with
the allegation that one of the police inspectors had misused the powers in getting a house
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vacated. Interestingly, prior to this petition a complaint was filed with the police Complaints
Authority, constituted as per the directions of the Supreme Court of India in prakash Singh
case. The court observed the constitution of the Authority in the following words:

“....The petition calls in question the impugned orders passed by the police
Complaints Authority, U.T. Chandigarh, (for short the *“authority”) constituted by
notification dated 23.6.2010 in compliance of the directives issued by the Supreme Court in
Prakash Singh, v. union of India,(2006) 8 SCC | 2006 Indlaw SC 514 which decision kick
started the much needed police reforms in the country with a mandate to constitute in each
state a police Complaints Authority headed by a retired judge of the High Court to entertain
and opine on complaints presented against police personnel to hold them accountable to
human rights violations and serious misconduct committed by them in the discharge of their
official duties.”

The High Court dismissed the petition for the reason that it was not within is purview.

“No ground is made out warranting intervention in extra ordinary writ jurisdiction or to call
upon this Court to answers the prayers by issuing a writ in the nature of a mandamus or a
writ of certiorari going to record... The petition is, for these reasons, dismissed with the
liberty to the petitioner to avail alternative remedies in accordance with law. *

Insulating Civil Servants from political control: Civil Service Board

Well-intentioned retired civil servants, led by TSR subramaniam, former cabinet secretary had
filed a petition in the supreme Court of India praying for directions to minimize political
interference in the working of civil servants. There was a demand to constitute an
independent board — Civil Service Board — for transfers and postings of civil servants, on the
lines as directed in prakash singh case for police officers. The prayer was to allow such a
board to be constituted and consisting of retired civil servants, an idea the supreme Court
was not at all comfortable with. The Court favoured an enacted law for this purpose. It
observed:

“We find it, however, difficult to give a positive direction to constitute an independent Civil
Service Board (CSB) .... Petitioners placed considerable reliance on the judgment of this
court in prakash Singh and Others v . Union of India (2006) 8 SCC1 2006 Indlaw SC 514 and
urged that similar directions be given to insulate, to at least some extent, the civil servants
from political/executive interference. Retired persons, howsoever eminent they may be, shall
not guide the transfers and postings, disciplinary action, suspension, reinstatement, etc. of
civil servants, unless supported by law enacted by the parliament or the state Legislature...
CSB, consisting of high ranking in service officers, who are experts in their respective fields,
with the cabinet secretary at the center and chief secretary at the level, could be a better
alternative... We, therefore, direct the centre, state Governments and the Union Territories
to constitute such Boards with high ranking serving officers, who are specialists in their
respective fields, within a period of three months, if not already constituted, till the
parliament brings in a proper legislation in setting up CSB.”

The Supreme Court refrained from constituting such a board on it is own, however, gave
directions to the government for constituting such boards.

CONCLUSION

Commitment of the police to the constitution and the rule of law must be understood as per
the changing times and aspirations of the people of India. The challenges posed by the fast
changing technology have to be faced by the police with the help of better training in the
subject matter, along with a good understanding of the evolving social norms. Political
environment in the country has been in a state of turmoil in the last few years, however,
professionalism demands that the police officials need to function in a detached manner,
without bothering as to who the political executive is. Intervention of the judiciary in the day-
to-day working, particularly administrative matters, is undesirable and very often the courts
have restrained themselves from such intervention. On the police matters, the courts have to
review the decisions made and executes on the anvil of well-settled constitutional norms for
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the rule of law. Public interest in a democratic country like India can be served best by the
police personnel by keeping the welfare of the people in mind as the foremost duty.
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