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immense ance also brings in the crucial issue of judicial accountability. The
Constitution lays down the three wings of the government: legislature, executive and
judiciary to carry out the functions of the state. The underlying principle between them is the
separation of powers. As Lord Acton puts it “power tends to corrupt and absolute power
tends to corrupt absolutely”. The judiciary in India enjoys power more than ever before and is
the most powerful judiciary of the world. Its work is not just limited to the judicial review as
provided in the Constitution. Judiciary interferes in every aspect of the social and political
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1 Justice AP Shah et al, Strengthening The Judicial Standards and Accountability Bill, 2010,
02/04/2015.http://righttoinformation.info/wp-content/uploads/2013/10/A-critique-of-the-Bill-authored-by-
Justice-AP-Shah-and-Venkatesh-Nayak. pdf
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life through the tool of judicial activism. It enjoys immense public authority. “Any authority
which has some amount of public power must be responsible to the people. The fact is that in
a democratic republic, power with accountability of the individual enjoying it is essential to
avert disaster for any democratic system.?” Since judicial accountability is a facet of the
independence of the judiciary, Article 235 of the Constitution of India provides for “control”
of the High Courts over the subordinate judiciary clearing indicating that the provision of
judicial accountability is a part of the constitutional philosophy.>” However the Supreme
Court further doesn’t have a higher authority above it. It was thought that underlying
principle of checks and balances would ensure accountability on the part of the higher
judiciary. This hasn’t been entirely true. The Supreme Court observed that a single
dishonest judge not only dishonors himself and disgraces his OffIC j
integrity of the entire judicial system.”
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2 Justice JS Verma, Mechanisms of Judicial Accountability, 02/02/2015,http://www.judicialreforms.org/judicial-
gccountability/554-mechanisms-of-judicial-accountabiIity-by-justice-jsverma.html

1d.2
* Isha Tirkey, Judicial Accountability In India: Understanding & Exploring the Failures & Solutions to
Accountability,02/06/2015, http://ccs.in/internship_papers/2011/247_judicial-accountablity-in-india_isha-
tirkey.pdf
® Every judge of a high court shall be appointed by the President by warrant under his hand and seal after
consultation with the Chief Justice of India, the governor of the state, and in case of appointment of a judge
other than the Chief Justice of the High Court and shall hold office in case of an additional acting judge, as
provided in article 224, and in any other case, until he attains the age of sixty two years.
® The president may, after consultation with the Chief Justice of India, may transfer a judge from one high court
to the any other High Court.
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Judges Case and had been in existence since then and recently replaced by the National
Judicial Appointment Commission. Circumstances leading to the creation of the most unique
system of judicial appointment i.e. the Collegium system can be studied below.

Majority of the judges of the Supreme Court were Judges of the High Courts in India before
their appointment to the Bench of the Supreme Court.” The senior most Judge was appointed
as the Chief Justice of India. It was the norm, and no legal sanction was attached to it. In
1958 the Law Commission criticized this practice on the ground that a Chief Justice should
not only be an able and experienced judge but also a competent administrator and therefore
the office should not be regulated by mere seniority.® The report was although never
implemented. This norm of appointing the senior most judge as the CJI of India remained
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; The Bangalore Law Journal, Vol. 5, p. 179
Id. 7
9 Justices K.S Hedge, J.M Shelat and A.N Grover
9 The Bangalore law journal, Vol. 5, p. 180
12328 SC AIR (1977)
12 Bangalore Law Journal, Vol. 5, p. 181
3 V/R Jayadeven, Judicial Creativity in Constitutional Interpretation, p. 42
14(1993) 4 S.C.C. 441.
15268 SC AIR (1994)
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nine judge bench by majority 7-2 over ruled its own ruling in the case of S.P Gupta v. Union
of India, and observed that the opinion of the Chief Justice of India must be given primacy.*®

Loopholes:
The decisions in the Judges case produced undesirable results:

¢ Inthe instance of S.P Gupta, it left the final decision in the selection of the judges in
the higher judiciary to the executive as the phrase “after consultation” with was held
not to amount to have a binding effect on the “consulting person™’. This was
interpreted in the sense that under Art 74(1), the President has to act in the aid and
advice of the council of ministers and the matter of judicial appoi t were taken to
be within the purview of this Article. It therefore, gave a direc the executive
in judicial appointments, hampering the judicial independe

B

In the second Judges case, it gave a primacy to the appointment of

underlying in the Indian
Constitution was crippled. The . ardly went to the judiciary which

responsive to the need
A New Beginning

In 2014, the Bhartiya Janta
National Judicial Appai
the higher Jud|C|ar)§k|‘
brought |n a bill to a

 bills were overwhelmingly passed by both the Houses of the
e pegative vote. The passage of the bills with the approval of
it. coming from different political parties itself brings out the
' need for setting up of the commission. The bill was further ratified
der to grant the NJAC a constitutional status, as required by the
Constitution | ‘Article 368.' Finally the bill received the assent of the President Mr.
Pranab Mukherjee on 31* December 2014, scrapping the opaque and unconstitutional
Collegium system of appointing judges which clearly violated the basic principal of check
and balance of power by all the three organs of the state. Collegiums system was unique in
itself, wherein judges appointed themselves, a system unheard in any judicial machinery in
any part of world.

16 Bangalore Law Journal, Vol. 5, p. 182

" Supra note 13

Bsource: PTI, 16 states ratify Judicial Appointments Commission Bill, 02/02/2015,
http://timesofindia.indiatimes.com/india/16-states-ratify-Judicial-Appointments-Commission-
Bill/articleshow/45664202.cms ( Jan . 28, 2015)
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Composition of The National Judicial Appointment Commission

As per the National Judicial Appointment Commission Act, the National Judicial
Appointment Commission will recommend to the President, names of the eligible persons
for appointment as the Chief Justice of India and other Judges of the Supreme Court and
Chief Justices and other Judges of High Courts and for their transfers and for matters
connected therewith or incidental thereto.'® The new body which is to be headquartered in
New Delhi is to be headed by the Chief Justice of India. Carefully analyzing the
compositional structure of the Commission, it can be crystal clear that the judiciary has an
active or one can even say a superior role in whole exercise of the recommending power of
the commission. As per the NJAC Act, the commission is to be a six member body, including
the Chairman, which is to be the Chief Justice of India. The body WI| )

Justice of India, two senior most judges of the Supreme Court of
and two eminent personalities belonging to schedule caste/trlbe
Act lays down the procedure for selection of these twe
comprising of the Prime Minister, Leader of Oppositi
opposrtron then the leader of the Iargest opposrtlon party an

the commission, the
__ is, represented by only one
two. eminent members has an active

Hence minutely studying the comp03|t N, there is not a single chance of
Executive abusing its power to influence the judiciary. Hence
speculations of loss of judicia actment of NJAC hold no serious ground.
The Act also provides ample fo surmg federal sp|r|t in the procedure for
appointment of Judges and Chief ice 0
take into consideration th
Where appomtments are 1 arrangement is perfectly in tune with the original
bointment laid down under Article 124 of the Constitution.
mmission doesn’t take up an arbitrary shape where members

a% other kind of malafide influence get the recommendatlon

A@Ild |f it has been vetoed by any of the two members of the
‘consensus is required amongst the members regarding the
, nade to ensure a non partisan and transparent process of appointment
of judges. Hence the veto provision is an important key to ensure that the judiciary remains
free from influence of any kind from any organs of the state. Hence the setting up of the
National Judicial Commission for judicial appointments is beyond doubt a benevolent,
balanced and a perfect method for appointing the persons of integrity to the temples of
justice.

Mode of Judicial Appointments in the United States of America

The concept of judicial independence and judicial review has been borrowed by India from
the United States Constitution. Judicial independence has been a core political value in the

19 http://bombayhighcourt.nic.in/libweb/actc/yearwise/2014/2014.40.pdf Gazette of India, NJAC ACT ( Jan. 28,
2015)
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United States since the founding of the republic.20 United States has been the cradle of the
judicial independence and has actively nourished judicial empowerment by evolving the
concept of judicial review. The uniqueness of the American Constitution lies in the fact that,
it combines in a single document, the two theories of separation of power and checks and
balances.” But at the same time, the land which has given birth to the whole concept of free
and empowered judiciary has also incorporated in its democratic framework, a mechanism to
keep it accountable to the law. Government, James Madison wrote during the ratification
debate, must derive all its power directly or indirectly from the great body of the people.?

Judicial accountability is far stricter in the United States than in India. In United States, the
appointment of the judges is a far more political affair and is an exclusive domain of the
Executive. The President reserves the exclusive powers regarding appointment of judges to
the higher courts, i.e. federal courts. The Constitution provides. th: resident shall
nominate, and by and with the advice and consent of the Senate; '
other public ministers and consuls, judges of the Supreme
United States.”® Political preferences play a key role i

Court judges in the United States Most of the reco

icers of the
e Supreme
the Senate for the

nt'is affiliated, has been
acludes direct elections for
s 22 states in the Unlted States
at'least some of the time.?* Hence
. in the birthplace of Judicial
tituted body of National Judicial

use competitive elections to fill state

when comparing the system of Ju li

Independence, the United State
Appointment Commission for (

conclusion that NJAC gives muchle rsay to the ﬁ"udluary in the appointment procedure of

hat the role of the National Judicial Appointment

ansfer of judges can curb the judicial inependence

Commlssmn in judicial ap
as it has a role for executi

Which should be free from arbitrary powers. The supremacy of the
_ maintained only if along with separation of powers, the system of checks
and balances |mplemented In a democratic society, where legislature is accountable to
the people and the executive has an accountability towards the legislature, Judiciary too must
be accountable to the people in a constitutional manner which doesn’t effects its ability of
imparting free and non partisan justice. As it is said, absolute power corrupts absolutely; we
the citizens of this magnificent country should make sure that all the three organs of the state

“*Mira Gur-Arie, Judicial Independence in the United States: Current Issues and Relevant Background
Information, , http://www.fjc.gov/public/pdf.nsf/lookup/JudIndep.pdf/$file/JudIndep.pdf ( Feb. 2, 2015)
2! Rajni Goyal Galgotia, Major Constitutions, p. 275

21d 21

21d 22

2 http://www.justiceatstake.org/issues/state_court_issues/election-vs-appointment/ ( Feb. 4, 2015)
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work in a harmonious way abiding by the constitution and having checks and balances over
each other. Hence establishment of the NJAC not only makes the judiciary accountable, but
also strengthens its independence from any kind of malafide activities and partisan character,
by making it more transparent, democratic in accordance with the intentions of our founding
fathers.
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