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MARRIAGE AND REGISTRATION UNDER
SPECIAL MARRIAGE ACT: A SOCIO - LEGAL
STUDY BY MS. RITU SINGH®

Introduction

The Special Marriage Act, 1954 provides for a civil marriage of two Indians, without the
necessity of renouncing their respective religion. The Act provide for civil marriage that
would enable individuals to get married outside of their respective €
many community based laws did not provide for inter — co

ostracism. The Act provides legitimacy to such marria
barriers to marriage and provided a purely secular and no
The Act prevails not only in cases of inter — religi
marriages but is also applicable on same religion mar o]
register marriages performed as per one’s own per provision of subsequent
registration enables parties to avail of secular es despite the solemnization
of marriage through performance of religi ni |s aids them in overcoming the
constraints posed in their own personal lay ' '

The Special Marriage Act pr

y the state and three witnesses as mentioned in
5 are required from the marriage to be completed.

It’s upon the party that th
rituals constitute the.im

The Special @Iarr - §> wholly changes the situation in respect of prohibited degrees
i F the conditions for an intended civil marriage to be solemnized under this

rovision for relaxation of the rule of prohibited degrees in marriage i.e. the
if custom governing one of the parties permits such a marriage between
f the net of prohibited degrees on the ground of custom is also permissible
under Hindu Marriage Act, but it does not require a gazette notification by the State
Government in this regard with is required under the Specific Marriage Act.

* Student of National Law University, Assam.
! Chapter 11, Section 15, The Special Marriage Act, 1954.

2 Chapter Il, Section 5, The Special Marriage Act, 1954.
8 Chapter Il, Section 13, The Special Marriage Act, 1954.
* Chapter 1, Section 4(d), The Special Marriage Act, 1945
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The marriage solemnized under Specific Marriage is registered and a certificate for marriage
is given to the parties. The certificate shall be signed by the parties to the marriage and
witnesses. Later the certificate deemed to be conclusive evidence of the fact that a marriage
under this Act has been solemnized.

Marriage and Its Registration under Special Marriage Act

Under the Special Marriage Act, 1954 any “two persons’ can perform a marriage. The inter —
religious or inter — communal marriages are possible in India only under the Special Marriage
Act, 1954. Under the Act a marriage has to be in a civil marriage form, though parties are
free to perform any other additional ritual or religious ceremonies if the,

The Act provides with conditions relating to solemnization of speci
4. Firstly, neither party should have a spouse living at the time of
physical and mental capacity of the both the parties sh
Thirdly, the age of the parties i.e. the male has comple
female has complete the age of eighteen.® Fourthly, th
prohibited relationship provided that custom governir

marriage between them.® Violation of any of the iti
void status to the marriage.

The Special Marriage Act 1954 wh

vithin the degree of
S permits such a
above will provide

rriage to be solemnized under this
prohibited relationship”®®. The

expression “degrees of prohil
man and any of the persons mentien
the persons mentioned in Part 11 of
of prohibited degrees in i
paternal and maternal
category of prohibited"

of'the First Schedule and a woman and any of
hedule.” Thus, the Act incorporates its own list
r men and women. Thus all first cousins —
- are placed by the Special Marriage Act in the

ed degrees in marriage. The Act gives relaxation provided
Parties permits marriage between them. For example under
between the first cousins is allowed.

The Special Marriage Act, 1954 requires certain preliminaries to the solemnization of
marriage. The marriage under this Act is essentially civil marriage and is required to
complete the civil formalities. Parties who intend to get married under the Special marriage
Act shall give a notice in writing in the specified form to the Marriage Officer of the district
in which at least one of the parties to the marriage has resided for a period of not less than
thirty days immediately preceding the date on which such notice is given.!’ The Marriage

® Chapter I1, Section 12(2), the Special Marriage Act, 1954.
® Chapter I1, Section 4(a), the Special Marriage Act, 1954.
" Chapter 11, Section 4(b), the Special Marriage Act, 1954.
& Chapter I1, Section 4(c), the Special Marriage Act, 1954.
® Chapter I1, Section 4(d), the Special Marriage Act, 1954.
19 Chapter 11, Section 4(d), the Special Marriage Act, 1954.
' Chapter 11, Section 5, the Special Marriage Act, 1954.

Volume 2 ISSUE 6



LAW MANTRA THINK BEYOND OTHERS

(International Monthly Journal, 1.S.S.N 2321 6417)

Journal.lawmantra.co.in www.lawmantra.co.in

Officer is required to keep all the notices with the record of his office and to enter a true copy
of every such notice in Marriage Notice Book and the Book is open to all for inspection.*
The notice of marriage is also to be published by the Marriage Officer.!® Before the
expiration of thirty days from the date on which the notice was published any person can
object to the marriage that it would contravene any of the conditions mentioned in section 4
of the act.* After the expiry of thirty days from the date on which the notice was published
the marriage may be solemnized. Before the marriage is solemnized the parties and three
witnesses shall sign a declaration in the form give below, and the declaration shall be counter
signed by the Marriage Officer."® Thus the marriage is solemnized after completing all the
steps mentioned above.

Section 13 of the Special Marriage Act, 1954 provides compuls egistration of the
marriage without which a marriage cannot be regarded as valid. Section 13 states that after
the marriage has been solemnized the Marriage Officer shall enter a certificate in the
Marriage Certificate Book and this shall be signed by the parties to the marriage and the three
witnesses and this shall be conclusive evidence of the marriage. Section 15 provides
registration of marriages celebrated in other forms. For registration of marriage the parties
have completed the age of twenty one years at the time of reglstratlon ® Thus creating an age
barrier for the registration of marriage. ‘

The unique feature of the Special Marriage Act, 1954 is that any marriage solemnized in any
other form under any other law, Indian or foreigner, between any two persons may be
registered under the Act'’ on the fulfillment of certa§rn conditions*®. The conditions are —

1. a ceremony of marriage has been performed between the parties and they have been
living together as husband and wife ever since;

neither party has at the time of registration more than one spouse living;

neither party is an idiot or a lunatic at the time of registration;

the parties have completed the age of twenty-one year at the time of registration;

the parties are not within the degrees of prohibited relationship;

the parties have been residing within the district of the Marriage Officer for a period of
not less than thirty days immediately preceding the date on which the application is made
to him for registration of the marriage.

o gk wd

Personal Laws — Marrlage and Its Registration Per Se

The vario

aws have different procedure for their marriage and follow different
rituals and

‘ceremonies for the solemnization of the marriage.

12 Chapter 11, Section 6(1), the Special Marriage Act, 1954.
13 Chapter 11, Section 6(2), the Special Marriage Act, 1954.
14 Chapter 11, Section 7, the Special Marriage Act, 1954.

15 Chapter 11, Section 11, the Special Marriage Act, 1954.

16 Chapter 11, Section 15(d), the Special Marriage Act, 1954
17 Chapter 111, the Special Marriage Act, 1954.

18 Chapter 111, Section 15, the Special Marriage Act, 1954.
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Hindu Law

Under Hindu Marriage Act, 1955 conditions for the solemnization of marriage are provided
under section 5. Conditions mentioned in Section 5(i), (ii), (iii) and (iv) is somewhat similar
to that of conditions mentioned in section 4 of the Special Marriage Act, 1954 with subtle
variance. Violation of condition mentioned in section 5(iii)19 of Hindu Marriage act, 1955
will not make the marriage void while the violation of section 4(c) of the Special Marriage
Act, 1954 will make the marriage void under Section 24(1)(i)® of the Special Marriage Act,
1954. section 5(iv) and (v) of Hindu Marriage act, 1955 and section 4(iv) of the Special
Marriage Act, 1954 defines the degree of prohibited relationship but Special Marriage
Act, 1954 provides relaxation in the degree of prohibited relationship.

Section 7 provides with ceremonies of the marriage and perform:
rituals and ceremonies is mandatory?*. Without these rite
Hindu Marriage Act will be not be a valid marriage.

Under Section 8 of the Hindu Marriage Act 1954, there exists a provision for registration of
marriages. However, it’s left to the contracting parties to either solemnize the marriage before
the sub-registrar or register it after performing the ceremony in conformity with Hindu
beliefs. For facilitating the proof of Hlndu marrlages the state government may make rules
for the registration of marriages.

Muslim Law

is has always prevailed among the Indian
oes not require a ritual solemnization of marriage,

ediatel vafter, the ceremony the kazi prepares a nikah-nama (marrlage
ertlfl\% _ WhICh g ull details of the parties and is signed by both of them, and by two
witnesses i authenticates the nikahnama by putting his signatures and seal on it.
Printed for ndard nikah-nama in Urdu and Hindi are stocked by all kazis who fill in it

19'5.5 A marriage may be solemnized between any two Hindus, if the following conditions are fulfilled, namely:

(iii) the bridegroom has completed the age of one years and the bride, the age of eighteen years at the time of the
marriage.

20 (1) Any marriage solemnized under this Act shall be null and void and may, on a petition presented by either
party thereto against the other party, be so declared by a decree of nullity if-

(i) any of the conditions specified in clauses (a), (b), (c) and (d) of section 4 has not been fulfilled;

21’3, 7(2) — where such rites and ceremonies include the saptapadi (that is the taking of seven steps by the
bridegroom and the bride jointly before the sacred fire), the marriage becomes complete and bnding when the
seventh step is taken.
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the details of the marriages they solemnize, issue copies to both parties, and always preserve
a copy in their records. Under the law of India the nikah-namas issued by the kazis are
admissible in evidence.?? Thus Muslim Law provides for private registration by signing a
niksh—-nama by both the parties and witnesses which can be taken as a proof of marriage.

Christian Law

The Indian Christian Marriage Act 1872 provides that every marriage both parties to which
are, or either party to which is, Christian shall be solemnized in accordance with its
provisions.”® The Indian Christian Marriage Act 1872 is obsolete in so far as it makes a
distinction between “Christians” (defined as “persons professing Ch n religion”) and
“Indian Christians” (defined as “Christian descendants of natives @f India converted to
Christianity as well as such converts”). It also makes separate..pr
various Churches — including Church of England (also cal
Scotland and Church of Rome (also called Roman Ca

ct provides
an Christians and

Due to the aforestated classification and distinctions
prowded by the Act |s qune compllcated

of registration of marriages
according to the Act, be

Ministers of Church who have received Epi ination;
Clergymen of the ¢ ; '
Ministers of Religi

arwbd R

22 Government of India, Law Commission of India, Laws on Registration of Marriage and Divorce — A Proposal
for Consolidation and Reform.

Accessed from http://lawcommissionofindia.nic.in/reports/report211.pdf on 17" March 2015 at 11:24 pm.
2 part 1, Section 4, Indian Christian Marriage Act, 1872.

% Government of India, Law Commission of India, Laws on Registration of Marriage and Divorce — A Proposal
for Consolidation and Reform.

Accessed from http://lawcommissionofindia.nic.in/reports/report211.pdf on 17" March 2015 at 11:24 pm.
% part |, Section 5, Indian Christian Marriage Act, 1872.
% part VI, Section 60, Indian Christian Marriage Act, 1872.
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‘I call upon these persons here present to witness that I, AB, in the presence of Almighty
God, and in the name of our Lord Jesus Christ, do take thee, CD, to be my lawful wedded
wife or husband’ or words to the like effect.

Under Christian law marriage with a cousin may be permitted by a special dispensation by
the Church. Part IV of the Act (Sections 27-37) contains elaborate provisions for registration
of marriages solemnized by Ministers and Clergymen covered by categories (i) to (iii) above.
There are in this Part separate registration provisions for marriages of Christians in general
and of Indian or Native Christians. Part V of the Act (Sections 38-59) provides rules for
solemnization-cumregistration of marriages directly by Marriage Registrars appointed under
the Act. Part VI (Sections 60-65) relates to marriages of “Indian Christians” solemnized by
licensees under the Act and provides rules for certification.?’

This Act, thus, has a very complicated system of registration of
this Act and it suffers from a tremendous lack of unifor
Act provides for compulsory registration.

Parsi Laws

5 which was replaced by a new
_g}ed in some respects in 1988.

The Parsi Marriage and Divorce Act
Act bearing the same caption in 1936:.

Parsi marriages are to be solemnized %n@

certify them in a prescribed 1 be
witnesses?®. The officiating
records to Marriage Registrars app
certify a marriage or to transmit its

'Parsi priests who are required to
est, the contracting parties and two

Viarriage Registrar will be guilty of an offence
punishable with simple im three months, or with fine up to a hundred rupees,
or with both.?® Section@,of Patsi Marriage and Divorce Act, 1936 provide with conditions for
the valid marriage. Parsi Marriage and Divorce Act, 1936 makes necessary Registration of

Marriages but — registration does not affect the validity of marriage.

‘ act which work for the welfare of the citizens and protect their
“Section 7 of the Hindu Marriage Act, 1955 provides ceremonies foe a
the case of Kanwal Ram v Himachal Pradesh Administration® the court
declared that a marriage is not proved unless the essential ceremonies required for its
solemnization are proved to have been performed. Thus, rites and ceremonies in Hindu

%" Government of India, Law Commission of India, Laws on Registration of Marriage and Divorce — A Proposal
for Consolidation and Reform.

Accessed from http://lawcommissionofindia.nic.in/reports/report211.pdf on 17" March 2015 at 11:24 pm.
Zpart 111, Section 6, Parsi Marriage and Divorce Act, 1936.

% part 111, Section 12, Parsi Marriage and Divorce Act, 1936.

% [AIR 1966 SC 614]
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marriage proved to be essential requirement of a valid marriage and any fault or mistake on
the part of parties at the time of solemnization of the marriage will led to a void marriage. In
such cases the Special Marriage Act, 1954 proved to be a rescuer as no such ceremonies are
required under the Act. The Registration of the marriage is a sufficient proof of a valid
marriage. Violation of condition mentioned in section 5(iii)*! of Hindu Marriage act, 1955
will not make the marriage void while the violation of section 4(c) of the Special Marriage
Act, 1954 will make the marriage void under Section 24(1)(i). Thus, Special marriage Act,
1954 restrains child marriages.

When talk about Muslim law, it provide for private registration of marriage but there is no
provision for official registration. Under Muslim law if a man want to marry his divorced

registered marriage cannot be declare
the wedlock will be regarded as legiti
mterest of the parties in marriage and*

riage has been made by the court in several cases.
istered under section 8 of the Hindu marriage act 1955. All
the Hindu marriage Registrar or the Additional District
- of the act states that state government shall make rules in
arrlage and provide particulars to be entered in the Hindu
sectlon applies to Hindus, Jains, and Buddhist. The states of
Karnataka H|machal Pradesh and Andhra Pradesh have already

Indian Chris arriage act also provides for compulsory registration of marriage among
Christian. In the Muslim society there is a system of private registration of marriages by the
kazis. Assam, Bihar, West Bengal, Orissa and Meghalaya provide for voluntary registration
of Muslim marriage.

In Bhaurao Shankar Lokhande v. State of Maharashtra® the Apex Court held that that unless
the marriage is celebrated or performed with proper ceremonies and due from, it cannot be

%1 5.5 A marriage may be solemnized between any two Hindus, if the following conditions are fulfilled, namely:

(iii) the bridegroom has completed the age of one years and the bride, the age of eighteen years at the time of the
marriage.

32 AIR 1965 SC 1564.
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said to be 'solemnized'. Merely going through certain ceremonies with the intention that the
parties be taken to be married, will not make the ceremonies prescribed by law or approved
by any established customs. In Joyita Saha v. Rajesh Kumar Pandey*® court hold that no
marriage between the appellant and the respondent was solemnized according to the Hindu
rites or otherwise at any place and no marriage can be deemed to have been solemnized under
the 'Special Marriage Act' between the parties to this appeal also as there was no proof or
record of registration. Since there is no procedure for solemnization of marriage and no
provision for compulsory registration of a marriage under the Hindu Marriage Act, 1955
many a time innocent parties do not get justice and their rights. There is already a great
confusion and chaos in the marriage laws and in addition to that media and visual media also
created confusion regarding the procedure of marriage and in additien to it created an

us, in vulnerable

ytmance of necessary
ceremonies of marrlage is essentlal for the prosecution of bigal _The Supreme Court in the
case of Smt priya Bala Ghosh v. Suresh Chandra Ghosh35 which was a decision on Section
494 of the Indian Penal Code, bigamy, held that even an admission of marriage by an accused
is no evidence of marriage for the purpose of proving an offence of bigamy or adultery as the
witnesses have not proved that the essential ceremonles had been performed.

In Kangavalli v. Saroja® the paternlty of chlldren born out of a void marriage was
challenged. The court said that compulsory registration is necessary as it will check the
fraudulent marriages and would also establish the paternity of children. As observed by the
court, “if there is a certificate of registration of marriage between the child’s mother and
father which though may not validate the marriage which is void but will atleast bear
testimony to |dent|fythe child’s blologlcal parents.

The Apex Court has hlghllghted the necessity of registering all marriages of Indian citizens
belonging to various religions in their respective States immediately after the solemnization
of the marriage in its judgment in Seema v. Ashwani Kumar®’. The court has issued directions
that the marriage of all persons who are citizen of India belonging to various religions should
be made compulsory registrable in their respective states where the marriage is solemnized. If
the marriage is registered the dispute concerning solemnization of marriage can be avoided, it
will protect women’s right relating to marriage a great extend, it will have great evidentiary
value in the matters of custody of children, rights of children and the age of the parties to the
marriage.

BAIR 1999 Cal 109.

3 AIR 1969 All 489.

% AIR 1971 SC 1153.

% AIR 2002 Mad 76.

¥ AIR 2006 SC 1158, (2006) 2 SCC 578.
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In Deepak Krishna And Anr. vs District Registrar And Ors.*® Court holds that “the procedure
stipulated under Section 16 is mandatory in character and no discretion is cast on the
Marriage Officer to deviate from those statutory procedures. Under such circumstances, we
are inclined to overrule the judgment in Giby George's case to the extent it holds that the
Marriage Officer need not give 30 days’ time for registration of the marriage under Section
16 of the Act so also the judgment in John Rogi's case.”

The compulsory registration of marriage would check child marriages or non — age
marriages, bigamous marriages and fraudulent marriages. Registration must be made
compulsory to avoid alleged marriages and to prove status of women and the legitimacy of
children born out of that wedlock. Because of non — registration of marriage, a woman who
has given herself physically, emotionally and otherwise gains nothing but stands to lose
everything if the marriage is denied by the men. The children born out of the alleged wedlock
also go through the mental trauma because of their doubt on his paternity. This assault on
children’s sensibilities can be easily avoided if threes certificate of reglstratlon of marriage
between his mother and father.

Conclusion and Suggestions

Marriage is considered a sacred institution in India. It is an integral part of our culture. India
is a diverse country and thus has people from a number of religions and cultures, residing
here. We are aware of the extent of influence that caste and religion have in our country.
Inter-caste marriage is still considered a taboo in many places in our country. India follows a
very rigid structure of the caste system. People are expected to marry within their caste and
whoever marries out of their caste and defy the traditional barriers are shunned in the society.
There are a number of honor killings reported everyday and unfortunately, they show pride in
doing so. Thus there came a grave need for a law to safeguard the interests of those people
who rose above these caste and religious divides to marry for love. So the Parliament

On the basis of Res arch problem the researcher concludes that Registration is an important
: _ ‘when'it comes to Special Marriage Act. The Special Marriage Act,
1954 provides for compulsory registration as without the registration marriage will not be
valid. The unique feature of the Special Marriage Act, 1954 is that any marriage solemnized
in any other form under any other law, Indian or foreigner, between any two persons can be
registered under the Act. Registration of marriage is compulsory under the Indian Christian
Marriages Act, 1872. Parsi Marriage and Divorce Act, 1936 makes necessary Registration of
Marriages but without registration the marriage does not become invalid. In Muslim law, a
marriage is regarded as a civil contract and the Qazi, or officiating priest, also records the
terms of the marriage in a nikahnama, which is handed over to the married couple i.e. there is
a provision of private registration of marriage. Under Section 8 of the Hindu Marriage Act
1954, there exists a provision for registration of marriages. However, it’s left to the
contracting parties to either solemnize the marriage before the sub-registrar or register it after
performing the ceremony in conformity with Hindu beliefs.

% AIR 2007 Ker 257, | (2008) DMC 34, 2007 (2) KLJ 714.
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Compulsory registration is necessary to protect the interest of the parties in marriage.
Compulsory registration will help counter some of the problems associated with non-
registration, like bigamy, child marriage and desertion. The registration under Hindu
Marriage Act, 1955 should be made compulsory and every state should make laws for
compulsory registration in their state as provided under section 8 of Hindu Marriage Act. In
the Muslim society there is a system of private registration of marriages by the kazis, which
needs to be streamlined and linked with registration of marriage with State Registry. In very
few States all marriages irrespective of the law under which these may have been solemnized
have to be compulsorily registered. The majority of States have not enacted any general law
on marriage registration applicable to all communities. In those States where there are laws
for compulsory registration of all marriages, such laws are faulty and.ineffective. People
generally do not adhere to them, as non-registration entails only fine of
punishment for non — registration of marriage should be strength
strictly and effectively implemented.
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